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CWT Vs Ellis Bridge Gymkhana (1998)229 ITR 1 (SC)

e |t was held as:-

“the rule of construction of a charging section is that before taxing any
person, it must be shown that he falls within the ambit of the charging
section by clear words used in the section.

No one can be taxed by implication.

A charging section should have to be construed strictly. If a person has not

been brought within the ambit of the charging section by clear words, he
cannot be taxed at all.....”

This decision reiterates the constitutional mandate enshrined in article 265
of the constitution



Govind Saran Ganga Saran v. CST,[1985] 155
ITR 144 (SC) [60 STC 1].

As per Supreme Court, describes the four essential components which enter into
the concept of ‘tax’ are as under:

e Character of the imposition known by its nature which prescribes the taxable
event attracting the levy;

 Clear indication of the person on whom the levy is imposed and who is obliged
to pay the tax;

. il'hg Imeasure or value to which the rate will be applied for computing the tax
iability.

e The rate at which the tax is imposed;



A.V Fernandez Vs. State Of Kerala, AIR 1957 SC 657

* While explaining interpretation of taxation provisions, the Apex Court
in the above said case made the following observations

“....tax can be charged only if the activity sought to be taxed falls
squarely within the taxing entry;

A tax cannot be imposed by presumption, but must be imposed only as
per the specific language of the taxing entry.

Each Word used in a taxing provision must be given effect to”
Further it added to say that what was not written should not read into



BASIS OF CHARGE

Charge of income-tax.

4. (1) Where any Central Act enacts that income-tax shall be charged for any
assessment year at any rate or rates, income-tax at that rate or those rates
shall be charged for that year in accordance with, and subject to the
provisions (including provisions for the levy of additional income-tax) of, this
Act in respect of the total income of the previous year of every person :

Provided that where by virtue of any provision of this Act income-tax is to be
charged in respect of the income of a period other than the previous year,
income-tax shall be charged accordingly.

(2) In respect of income chargeable under sub-section (1), income-tax shall
be deducted at the source or paid in advance, where it is so deductible or
payable under any provision of this Act.



 Section 4(2) facilitates deduction of tax at source and payment of
advance tax. Chapter XVII- Parts B & C contain provisions relating to
deduction of tax at source and payment of advance respectively.

* As section 4 provides for charge on total income, it does not refer to
section 5.



(45) "total income" means the total amount of income referred to
in section 5, computed in the manner laid down in this Act ;



* Section 2(45) thus provides for integration of the charging provisions
and the computation provisions. One say that the observation of the
Supreme Court in CIT v. B.C. SrinivasaSetty [1981] 128 ITR 294 (SC)
that the charge and computation constitute an integrated code finds

its edifice in section 2 (45).



Income Includes

Sec 2(24) "income" includes—

(/) profits and gains ;

(ii) dividend ;

(iia) voluntary contributions received by a trust created wholly or partly for charitable or religious
purposes or by an institution established wholly or partly for such purposes or by an association or
institution referred to in clause (21) or clause (23), or by a fund or trust or institution referred to in sub-
clause (iv) or sub-clause (v) or by any university or other educational institution referred to in sub-clause
(iiiad) or sub-clause (vi) or by any hospital or other institution referred to in sub-clause (iiiae) or sub-
clause (via) of clause (23C) of section 10 or by an electoral trust.

Explanation.—For the purposes of this sub-clause, "trust" includes any other legal obligation ;

(iii) the value of any perquisite or profit in lieu of salary taxable under clauses (2) and (3) of section 17 ;



(iiia) any special allowance or benefit, other than perquisite included under sub-clause (iii),
specifically granted to the assessee to meet expenses wholly, necessarily and exclusively for the
performance of the duties of an office or employment of profit ;

(iiib) any allowance granted to the assessee either to meet his personal expenses at the place where
the duties of his office or employment of profit are ordinarily performed by him or at a place where
he ordinarily resides or to compensate him for the increased cost of living ;

(iv) the value of any benefit or perquisite, whether convertible into money or not, obtained from a
company either by a director or by a person who has a substantial interest in the company, or by a
relative of the director or such person, and any sum paid by any such company in respect of any
obligation which, but for such payment, would have been payable by the director or other person
aforesaid ;

(iva) the value of any benefit or perquisite, whether convertible into money or not, obtained by any
representative assessee mentioned in clause (iii) or clause (iv) of sub-section (1) of section 160 or by
any person on whose behalf or for whose benefit any income is receivable by the representative
assessee (such person being hereafter in this sub-clause referred to as the "beneficiary") and any sum
paid by the representative assessee in respect of any obligation which, but for such payment, would
have been payable by the beneficiary ;



(v) any sum chargeable to income-tax under clauses (ii) and (iii) of section 28 or section 41 or section
59;

(va) any sum chargeable to income-tax under clause (iiia) of section 28 ;

(vb) any sum chargeable to income-tax under clause (iiib) of section 28 ;

(vc) any sum chargeable to income-tax under clause (iiic) of section 28 ;

(vd) the value of any benefit or perquisite taxable under clause (iv) of section 28 ;

(ve) any sum chargeable to income-tax under clause (v) of section 28 ;

(vi) any capital gains chargeable under section 45 ;

(vii) the profits and gains of any business of insurance carried on by a mutual insurance company or by
a co-operative society, computed in accordance with section 44 or any surplus taken to be such profits
and gains by virtue of provisions contained in the First Schedule ;

(viia) the profits and gains of any business of banking (including providing credit facilities) carried on by
a co-operative society with its members;

(viii) [Omitted by the Finance Act, 1988, w.e.f. 1-4-1988. Original sub-clause (viii) was inserted by the
Finance Act, 1964, w.e.f. 1-4-1964;]

(ix) any winnings from lotteries, crossword puzzles, races including horse races, card games and other
games of any sort or from gambling or betting of any form or nature whatsoever.

Explanation.—For the purposes of this sub-clause,—

(/) "lottery" includes winnings from prizes awarded to any person by draw of lots or by chance or in any
other manner whatsoever, under any scheme or arrangement by whatever name called;

(i) "card game and other game of any sort" includes any game show, an entertainment programme on
television or electronic mode, in which people compete to win prizes or any other similar game ;




(x) any sum received by the assessee from his employees as contributions to any provident fund or
superannuation fund or any fund set up under the provisions of the Employees' State Insurance Act,
1948 (34 of 1948), or any other fund for the welfare of such employees ;

(xi) any sum received under a Keyman insurance policy including the sum allocated by way of bonus
on such policy.

Explanation.—For the purposes of this clause, the expression "Keyman insurance policy" shall have the
meaning assigned to it in the Explanation to clause (10D) of section 10 ;

(xii) any sum referred to in clause (va) of section 28;

1a[(xiia) the fair market value of inventory referred to in clause (via) of section 28;]

(xiii) any sum referred to in clause (v) of sub-section (2) of section 56;

(xiv) any sum referred to in clause (vi) of sub-section (2) of section 56;

(xv) any sum of money or value of property referred to in clause (vii) or clause (viia) of sub-section (2)
of section 56;

(xvi) any consideration received for issue of shares as exceeds the fair market value of the shares
referred to in clause (viib) of sub-section (2) of section 56;



(xvii) any sum of money referred to in clause (ix) of sub-section (2) of section 56;

2[(xviia) any sum of money or value of property referred to in clause (x) of sub-section (2) of section
56;]

1a[ (xviib) any compensation or other payment referred to in clause (xi) of sub-section (2) of section 56;]
(xviii) assistance in the form of a subsidy or grant or cash incentive or duty drawback or waiver or
concession or reimbursement (by whatever name called) by the Central Government or a State
Government or any authority or body or agency in cash or kind to the assessee other than,—

(a) the subsidy or grant or reimbursement which is taken into account for determination of the actual
cost of the asset in accordance with the provisions of Explanation 10 to clause (1) of section 43; or

(b) the subsidy or grant by the Central Government for the purpose of the corpus of a trust or
institution established by the Central Government or a State Government, as the case may be



Scope of total income

Sec 5(1)

Subject to the provisions of this Act, the total income of any previous year of a person who is
a resident includes all income from whatever source derived which—

(a) is received or is deemed to be received in India in such year by or on behalf of such
person ; or

(b) accrues or arises or is deemed to accrue or arise to him in India during such year ; or

(c) accrues or arises to him outside India during such year :

Provided that, in the case of a person not ordinarily resident in India within the meaning of
sub-section (6) of section 6, the income which accrues or arises to him outside India shall not
be so included unless it is derived from a business controlled in or a profession set up in India.



Deemed Income

Sec 2(22)(e): Any payment by a company, not being a company in which the public are
substantially interested, of any sum (whether as representing a part of the assets of the
company or otherwise) made after the 31st day of May, 1987, by way of advance or loan to a
shareholder, being a person who is the beneficial owner of shares (not being shares entitled
to a fixed rate of dividend whether with or without a right to participate in profits) holding
not less than ten per cent of the voting power, or to any concern in which such shareholder is
a member or a partner and in which he has a substantial interest (hereafter in this clause
referred to as the said concern) or any payment by any such company on behalf, or for the
individual benefit, of any such shareholder, to the extent to which the company in either case
possesses accumulated profits;



but "dividend" does not include—

(/) a distribution made in accordance with sub-clause (c) or sub-clause (d) in respect of any
share issued for full cash consideration, where the holder of the share is not entitled in the
event of liquidation to participate in the surplus assets ;

(ia) a distribution made in accordance with sub-clause (c) or sub-clause (d) insofar as such
distribution is attributable to the capitalised profits of the company representing bonus shares
allotted to its equity shareholders after the 31st day of March, 1964, and before the 1st day of
April, 1965;

(if) any advance or loan made to a shareholder or the said concern by a company in the
ordinary course of its business, where the lending of money is a substantial part of the business
of the company;

(iii) any dividend paid by a company which is set off by the company against the whole or any
part of any sum previously paid by it and treated as a dividend within the meaning of sub-
clause (e), to the extent to which it is so set off;

(iv) any payment made by a company on purchase of its own shares from a shareholder in
accordance with the provisions of section 77A of the Companies Act, 1956 (1 of 1956);

(v) any distribution of shares pursuant to a demerger by the resulting company to the
shareholders of the demerged company (whether or not there is a reduction of capital in the
demerged company).



Explanation 1.—The expression "accumulated profits", wherever it occurs in this clause, shall not
include capital gains arising before the 1st day of April, 1946, or after the 31st day of March, 1948,
and before the 1st day of April, 1956.

Explanation 2.—The expression "accumulated profits" in sub-clauses (a), (b), (d) and (e), shall include
all profits of the company up to the date of distribution or payment referred to in those sub-clauses,
and in sub-clause (c) shall include all profits of the company up to the date of liquidation, but shall
not, where the liquidation is consequent on the compulsory acquisition of its undertaking by the
Government or a corporation owned or controlled by the Government under any law for the time
being in force, include any profits of the company prior to three successive previous years
immediately preceding the previous year in which such acquisition took place.

[Explanation 2A.—In the case of an amalgamated company, the accumulated profits, whether
capitalized or not, or loss, as the case may be, shall be increased by the accumulated profits, whether
capitalized or not, of the amalgamating company on the date of amalgamation.]

Explanation 3.—For the purposes of this clause,—

(a) "concern" means a Hindu undivided family, or a firm or an association of persons or a body of
individuals or a company ;

(b) a person shall be deemed to have a substantial interest in a concern, other than a company, if he
is, at any time during the previous year, beneficially entitled to not less than twenty per cent of the
income of such concern ;



SEC. 56(2)(X)

where any person receives, in any previous year, from any person or persons on or after the
1st day of April, 2017,—

(@) any sum of money, without consideration, the aggregate value of which exceeds fifty
thousand rupees, the whole of the aggregate value of such sum;

(b) any immovable property,—

(A) without consideration, the stamp duty value of which exceeds fifty thousand rupees, the
stamp duty value of such property;

843[(B) for a consideration, the stamp duty value of such property as exceeds such
consideration, if the amount of such excess is more than the higher of the following amounts,
namely:—

(i) the amount of fifty thousand rupees; and

(ii)) the amount equal to five per cent of the consideration:]



Provided that where the date of agreement fixing the amount of consideration for the
transfer of immovable property and the date of registration are not the same, the stamp
duty value on the date of agreement may be taken for the purposes of this sub-clause :
Provided further that the provisions of the first proviso shall apply only in a case where the
amount of consideration referred to therein, or a part thereof, has been paid by way of an
account payee cheque or an account payee bank draft or by use of electronic clearing
system through a bank account, on or before the date of agreement for transfer of such
immovable property:

Provided also that where the stamp duty value of immovable property is disputed by the
assessee on grounds mentioned in sub-section (2) of section 50C, the Assessing Officer may
refer the valuation of such property to a Valuation Officer, and the provisions of section
50C and sub-section (15) of section 155 shall, as far as may be, apply in relation to the stamp
duty value of such property for the purpose of this sub-clause as they apply for valuation of
capital asset under those sections;




(c) any property, other than immovable property,—

(A) without consideration, the aggregate fair market value of which exceeds fifty thousand
rupees, the whole of the aggregate fair market value of such property;

(B) for a consideration which is less than the aggregate fair market value of the property by
an amount exceeding fifty thousand rupees, the aggregate fair market value of such
property as exceeds such consideration :

Provided that this clause shall not apply to any sum of money or any property received—

(/) from any relative; or

I) on the occasion of the marriage of the individual; or

I} under a will or by way of inheritance; or

IV) in contemplation of death of the payer or donor, as the case may be; or

V) from any local authority as defined in the Explanation to clause (20) of section 10; or

o~ o~~~



(VI) from any fund or foundation or university or other educational institution or hospital
or other medical institution or any trust or institution referred to in clause (23C) of section
10; or

(VI) from or by any trust or institution registered under section 12A or section 12AA; or
(V) by any fund or trust or institution or any university or other educational institution or
any hospital or other medical institution referred to in sub-clause (iv) or sub-clause (v) or
sub-clause (vi) or sub-clause (via) of clause (23C) of section 10; or

(IX) by way of transaction not regarded as transfer under clause (i) or 8°[clause (iv) or clause
(v) or] clause (vi) or clause (via) or clause (viaa) or clause (vib) or clause (vic) or clause (vica)
or clause (vicb) or clause (vid) or clause (vii) of section 47; or

(X) from an individual by a trust created or established solely for the benefit of relative of
the individual.

Explanation.—For the purposes of this clause, the expressions "assessable", "fair market
value", "jewellery", "property", "relative" and "stamp duty value" shall have the same
meanings as respectively assigned to them in the Explanation to clause (vii).]



SEC. 56(2)(viib)

where a company, not being a company in which the public are substantially interested, receives, in any
previous year, from any person being a resident, any consideration for issue of shares that exceeds the
face value of such shares, the aggregate consideration received for such shares as exceeds the fair market
value of the shares:

Provided that this clause shall not apply where the consideration for issue of shares is received—

(/) by a venture capital undertaking from a venture capital company or a venture capital fund; or

(ii) by a company from a class or classes of persons as may be notified by the Central Government in this
behalf.

Explanation.—For the purposes of this clause,—

(a) the fair market value of the shares shall be the value—

(/) as may be determined in accordance with such method as may be prescribed; or

(if) as may be substantiated by the company to the satisfaction of the Assessing Officer, based on the
value, on the date of issue of shares, of its assets, including intangible assets being goodwill, know-how,
patents, copyrights, trademarks, licences, franchises or any other business or commercial rights of similar
nature,

whichever is higher;

(b) "venture capital company", "venture capital fund" and "venture capital undertaking" shall have the
meanings respectively assigned to them in clause (a), clause (b) and clause (c) of Explanation to clause
(23FB) of section 10;



SEC. 15

Salaries.

15. The following income shall be chargeable to income-tax under the head "Salaries"—

(a) any salary due from an employer or a former employer to an assessee in the previous
year, whether paid or not;

(b) any salary paid or allowed to him in the previous year by or on behalf of an employer
or a former employer though not due or before it became due to him;

(c) any arrears of salary paid or allowed to him in the previous year by or on behalf of an
employer or a former employer, if not charged to income-tax for any earlier previous year.
Explanation 1.—For the removal of doubts, it is hereby declared that where any salary
paid in advance is included in the total income of any person for any previous year it shall
not be included again in the total income of the person when the salary becomes due.
Explanation 2.—Any salary, bonus, commission or remuneration, by whatever name called,
due to, or received by, a partner of a firm from the firm shall not be regarded as "salary" for
the purposes of this section.




SEC. 17

"Salary", "perquisite" and "profits in lieu of salary"” defined.
17. For the purposes of sections 15 and 16 and of this section,—
(1) "salary" includes—

(/) wages;

(ii) any annuity or pension;
(iii) any gratuity;
(iv) any fees, commissions, perquisites or profits in lieu of or in addition to any salary or
wages;

(v) any advance of salary;
(va) any payment received by an employee in respect of any period of leave not availed of
by him;
(vi) the annual accretion to the balance at the credit of an employee participating in a
recognised provident fund, to the extent to which it is chargeable to tax under rule 6 of Part
A of the Fourth Schedule;
(vii) the aggregate of all sums that are comprised in the transferred balance as referred to in
sub-rule (2) of rule 11 of Part A of the Fourth Schedule of an employee participating in a
recognised provident fund, to the extent to which it is chargeable to tax under sub-rule (4)
thereof; and




(viii) the contribution made by the Central Government or any other employer in the
previous year, to the account of an employee under a pension scheme referred to in section
80CCD;

(2) "perquisite" includes—

(/) the value of rent-free accommodation provided to the assessee by his employer;

(ii) the value of any concession in the matter of rent respecting any accommodation
provided to the assessee by his employer;

Explanation 1.—For the purposes of this sub-clause, concession in the matter of rent shall
be deemed to have been provided if, —

(a) in a case where an unfurnished accommodation is provided by any employer other than
the Central Government or any State Government and—

(/) the accommodation is owned by the employer, the value of the accommodation
determined at the specified rate in respect of the period during which the said
accommodation was occupied by the assessee during the previous year, exceeds the rent
recoverable from, or payable by, the assessee;



(ii) the accommodation is taken on lease or rent by the employer, the value of the
accommodation being the actual amount of lease rental paid or payable by the employer
or fifteen per cent of salary, whichever is lower, in respect of the period during which the
said accommodation was occupied by the assessee during the previous year, exceeds the
rent recoverable from, or payable by, the assessee;

(b) in a case where a furnished accommodation is provided by the Central Government or
any State Government, the licence fee determined by the Central Government or any State
Government in respect of the accommodation in accordance with the rules framed by such
Government as increased by the value of furniture and fixtures in respect of the period
during which the said accommodation was occupied by the assessee during the previous
year, exceeds the aggregate of the rent recoverable from, or payable by, the assessee and
any charges paid or payable for the furniture and fixtures by the assessee;

(c) in a case where a furnished accommodation is provided by an employer other than the
Central Government or any State Government and—

(/) the accommodation is owned by the employer, the value of the accommodation
determined under sub-clause (i) of clause (a) as increased by the value of the furniture and
fixtures in respect of the period during which the said accommodation was occupied by the
assessee during the previous year, exceeds the rent recoverable from, or payable by, the
assessee;



(ii) the accommodation is taken on lease or rent by the employer, the value of the
accommodation determined under sub-clause (ii) of clause (a) as increased by the value of
the furniture and fixtures in respect of the period during which the said accommodation
was occupied by the assessee during the previous year, exceeds the rent recoverable from,
or payable by, the assessee;

(d) in a case where the accommodation is provided by the employer in a hotel (except
where the assessee is provided such accommodation for a period not exceeding in
aggregate fifteen days on his transfer from one place to another), the value of the
accommodation determined at the rate of twenty-four per cent of salary paid or payable
for the previous year or the actual charges paid or payable to such hotel, whichever is
lower, for the period during which such accommodation is provided, exceeds the rent
recoverable from, or payable by, the assessee.

Explanation 2.—For the purposes of this sub-clause, value of furniture and fixture shall be
ten per cent per annum of the cost of furniture (including television sets, radio sets,
refrigerators, other household appliances, air-conditioning plant or equipment or other
similar appliances or gadgets) or if such furniture is hired from a third party, the actual hire
charges payable for the same as reduced by any charges paid or payable for the same by
the assessee during the previous year.



Explanation 3.—For the purposes of this sub-clause, "salary" includes the pay, allowances, bonus
or commission payable monthly or otherwise or any monetary payment, by whatever name
called, from one or more employers, as the case may be, but does not include the following,
namely:—

(a) dearness allowance or dearness pay unless it enters into the computation of superannuation
or retirement benefits of the employee concerned;

(b) employer's contribution to the provident fund account of the employee;

(c) allowances which are exempted from the payment of tax;

(d) value of the perquisites specified in this clause;

(e) any payment or expenditure specifically excluded under the proviso to this clause.
Explanation 4.—For the purposes of this sub-clause, "specified rate" shall be—

(/) fifteen per cent of salary in cities having population exceeding twenty-five lakhs as per 2001
census;

(ii) ten per cent of salary in cities having population exceeding ten lakhs but not exceeding
twenty-five lakhs as per 2001 census; and

(iii) seven and one-half per cent of salary in any other place;

(iii) the value of any benefit or amenity granted or provided free of cost or at concessional rate in
any of the following cases—

(a) by a company to an employee who is a director thereof;

(b) by a company to an employee being a person who has a substantial interest in the company;



(c) by any employer (including a company) to an employee to whom the provisions of
paragraphs (a) and (b) of this sub-clause do not apply and whose income under the head
"Salaries" (whether due from, or paid or allowed by, one or more employers), exclusive of
the value of all benefits or amenities not provided for by way of monetary payment,
exceeds fifty thousand rupees:

Explanation.—For the removal of doubts, it is hereby declared that the use of any vehicle
provided by a company or an employer for journey by the assessee from his residence to
his office or other place of work, or from such office or place to his residence, shall not be
regarded as a benefit or amenity granted or provided to him free of cost or at concessional
rate for the purposes of this sub-clause;

(ifia) [***]

(iv) any sum paid by the employer in respect of any obligation which, but for such
payment, would have been payable by the assessee;

(v) any sum payable by the employer, whether directly or through a fund, other than a
recognised provident fund or an approved superannuation fund or a Deposit-linked
Insurance Fund established under section 3G of the Coal Mines Provident Fund and
Miscellaneous Provisions Act, 1948 (46 of 1948), or, as the case may be, section 6C of the
Employees' Provident Funds and Miscellaneous Provisions Act, 1952 (19 of 1952), to effect
an assurance on the life of the assessee or to effect a contract for an annuity;



(vi) the value of any specified security or sweat equity shares allotted or transferred,
directly or indirectly, by the employer, or former employer, free of cost or at concessional
rate to the assessee.

Explanation.—For the purposes of this sub-clause,—

(a) "specified security" means the securities as defined in clause (h) of section 2 of the
Securities Contracts (Regulation) Act, 1956 (42 of 1956) and, where employees' stock option
has been granted under any plan or scheme therefor, includes the securities offered under
such plan or scheme;

(b) "sweat equity shares" means equity shares issued by a company to its employees or
directors at a discount or for consideration other than cash for providing know-how or
making available rights in the nature of intellectual property rights or value additions, by
whatever name called;

(c) the value of any specified security or sweat equity shares shall be the fair market value
of the specified security or sweat equity shares, as the case may be, on the date on which
the option is exercised by the assessee as reduced by the amount actually paid by, or
recovered from, the assessee in respect of such security or shares;



(d) "fair market value” means the value determined in accordance with the method as may
be prescribed;

(e) "option” means a right but not an obligation granted to an employee to apply for the
specified security or sweat equity shares at a predetermined price;

(vii) the amount of any contribution to an approved superannuation fund by the employer
in respect of the assessee, to the extent it exceeds one lakh and fifty thousand rupees; and
(viii) the value of any other fringe benefit or amenity as may be prescribed:]

Provided that nothing in this clause shall apply to,—

(/) the value of any medical treatment provided to an employee or any member of his
family in any hospital maintained by the employer;

(if) any sum paid by the employer in respect of any expenditure actually incurred by the
employee on his medical treatment or treatment of any member of his family—

(a) in any hospital maintained by the Government or any local authority or any other
hospital approved by the Government for the purposes of medical treatment of its
employees;

(b) in respect of the prescribed diseases or ailments, in any hospital approved by the
Principal Chief Commissioner or Chief Commissioner having regard to the prescribed
guidelines:



(iii) any portion of the premium paid by an employer in relation to an employee, to effect or
to keep in force an insurance on the health of such employee under any scheme approved
by the Central Government or the Insurance Regulatory and Development Authority
established under sub-section (1) of section 3 of the Insurance Regulatory and Development
Authority Act, 1999 (41 of 1999), for the purposes of clause (ib) of sub-section (1) of section
36;

(iv) any sum paid by the employer in respect of any premium paid by the employee to effect
or to keep in force an insurance on his health or the health of any member of his family
under any scheme approved by the Central Government or the Insurance Regulatory and
Development Authority established under sub-section (1) of section 3 of the Insurance
Regulatory and Development Authority Act, 1999 (41 of 1999), for the purposes of section
80D;

#(v) [**¥]



(vi) any expenditure incurred by the employer on—
(1) medical treatment of the employee, or any member of the family of such employee, outside
India;
(2) travel and stay abroad of the employee or any member of the family of such employee for
medical treatment;
(3) travel and stay abroad of one attendant who accompanies the patient in connection with
such treatment,
subject to the condition that—
(A) the expenditure on medical treatment and stay abroad shall be excluded from perquisite
only to the extent permitted by the Reserve Bank of India; and
(B) the expenditure on travel shall be excluded from perquisite only in the case of an employee
whose gross total income, as computed before including therein the said expenditure, does not
exceed two lakh rupees;
(vii) any sum paid by the employer in respect of any expenditure actually incurred by the
employee for any of the purposes specified in clause (vi) subject to the conditions specified in or
under that clause :
Provided further that for the assessment year beginning on the 1st day of April, 2002, nothing
contained in this clause shall apply to any employee whose income under the head "Salaries"
(whether due from, or paid or allowed by, one or more employers) exclusive of the value of all
perquisites not provided for by way of monetary payment, does not exceed one lakh rupees.



Explanation.—For the purposes of clause (2),—

(/) "hospital" includes a dispensary or a clinic or a nursing home;

(i) "family", in relation to an individual, shall have the same meaning as in clause (5)
of section 10; and

(iii) "gross total income" shall have the same meaning as in clause (5) of section 80B;

(3) "profits in lieu of salary" includes—

(/) the amount of any compensation due to or received by an assessee from his employer or
former employer at or in connection with the termination of his employment or the
modification of the terms and conditions relating thereto;

(ii) any payment (other than any payment referred to in clause (10), clause (10A), clause (108B),
clause (11), clause (12), clause (13) or clause (13A) of section 10), due to or received by an
assessee from an employer or a former employer or from a provident or other fund, to the
extent to which it does not consist of contributions by the assessee or interest on such
contributions or any sum received under a Keyman insurance policy including the sum
allocated by way of bonus on such policy.




Explanation.—For the purposes of this sub-clause, the expression "Keyman insurance policy"
shall have the meaning assigned to it in clause (10D) of section 10;

(7iii) any amount due to or received, whether in lump sum or otherwise, by any assessee from
any person—

(A) before his joining any employment with that person; or

(B) after cessation of his employment with that person.



Deemed To Be Letout

SEC 23(4) :Where the property referred to in sub-section (2) consists of more than 3>[one
house]—

(a) the provisions of that sub-section shall apply only in respect of 3¢[one] of such houses,
which the assessee may, at his option, specify in this behalf;

(b) the annual value of the house or houses, 3’[other than the house] in respect of which the
assessee has exercised an option under clause (a), shall be determined under sub-section (1)
as if such house or houses had been let.



*Provisions which deferred the
timing of payment of taxes
under various heads



SEC. 15 (¢)

Salaries.
15. The following income shall be chargeable to income-tax under the head "Salaries"—

(c) any arrears of salary paid or allowed to him in the previous year by or on behalf of an
employer or a former employer, if not charged to income-tax for any earlier previous year.



Sec 25A

Special provision for arrears of rent and unrealised rent received subsequently.

25A. (1) The amount of arrears of rent received from a tenant or the unrealised rent realised
subsequently from a tenant, as the case may be, by an assessee shall be deemed to be the
income from house property in respect of the financial year in which such rent is received or
realised, and shall be included in the total income of the assessee under the head "Income
from house property"”, whether the assessee is the owner of the property or not in that
financial year.

(2) A sum equal to thirty per cent of the arrears of rent or the unrealised rent referred to in
sub-section (1) shall be allowed as deduction.



Sec 45(5)(b)

(5) Notwithstanding anything contained in sub-section (1), where the capital gain arises from
the transfer of a capital asset, being a transfer by way of compulsory acquisition under any
law, or a transfer the consideration for which was determined or approved by the Central
Government or the Reserve Bank of India, and the compensation or the consideration for
such transfer is enhanced or further enhanced by any court, Tribunal or other authority, the
capital gain shall be dealt with in the following manner, namely :—

(a) the capital gain computed with reference to the compensation awarded in the first
instance or, as the case may be, the consideration determined or approved in the first
instance by the Central Government or the Reserve Bank of India shall be chargeable as
income under the head "Capital gains" of the previous year in which such compensation or
part thereof, or such consideration or part thereof, was first received; and

(b) the amount by which the compensation or consideration is enhanced or further
enhanced by the court, Tribunal or other authority shall be deemed to be income
chargeable under the head "Capital gains" of the previous year in which such amount is
received by the assessee :




Provided that any amount of compensation received in pursuance of an interim order of a
court, Tribunal or other authority shall be deemed to be income chargeable under the
head "Capital gains" of the previous year in which the final order of such court, Tribunal or
other authority is made;

(c) where in the assessment for any year, the capital gain arising from the transfer of a
capital asset is computed by taking the compensation or consideration referred to in clause
(a) or, as the case may be, enhanced compensation or consideration referred to in clause
(b), and subsequently such compensation or consideration is reduced by any court,
Tribunal or other authority, such assessed capital gain of that year shall be recomputed by
taking the compensation or consideration as so reduced by such court, Tribunal or other
authority to be the full value of the consideration.

Explanation.—For the purposes of this sub-section,—

(/) in relation to the amount referred to in clause (b), the cost of acquisition and the cost
of improvement shall be taken to be nil;

(if) the provisions of this sub-section shall apply also in a case where the transfer took
place prior to the 1st day of April, 1988;

(iii) where by reason of the death of the person who made the transfer, or for any other
reason, the enhanced compensation or consideration is received by any other person, the
amount referred to in clause (b) shall be deemed to be the income, chargeable to tax
under the head "Capital gains", of such other person.



Sec 45(1A)

(1A) Notwithstanding anything contained in sub-section (1), where any person receives at
any time during any previous year any money or other assets under an insurance from an
insurer on account of damage to, or destruction of, any capital asset, as a result of —

(/) flood, typhoon, hurricane, cyclone, earthquake or other convulsion of nature; or

(ii) riot or civil disturbance; or

(iii) accidental fire or explosion; or

(iv) action by an enemy or action taken in combating an enemy (whether with or without a
declaration of war),

then, any profits or gains arising from receipt of such money or other assets shall be
chargeable to income-tax under the head "Capital gains" and shall be deemed to be the
income of such person of the previous year in which such money or other asset was
received and for the purposes of section 48, value of any money or the fair market value
of other assets on the date of such receipt shall be deemed to be the full value of the
consideration received or accruing as a result of the transfer of such capital asset.
Explanation.—For the purposes of this sub-section, the expression "insurer" shall have the
meaning assigned to it in clause (9) of section 2 of the Insurance Act, 1938 (4 of 1938).




{ Sec 46(2)

4 N

(2) Where a shareholder on the liguidation of a company receives any money or other assets
from the company, he shall be chargeable to income-tax under the head "Capital gains", in
respect of the money so received or the market value of the other assets on the date of
distribution, as reduced by the amount assessed as dividend within the meaning of sub-
clause (c) of clause (22) of section 2 and the sum so arrived at shall be deemed to be the full
value of the consideration for the purposes of section 48.

N /




Sec 46A

Capital gains on purchase by company of its own shares or other specified securities.

46A. Where a shareholder or a holder of other specified securities receives any
consideration from any company for purchase of its own shares or other specified
securities held by such shareholder or holder of other specified securities, then, subject to
the provisions of section 48, the difference between the cost of acquisition and the value of
consideration received by the shareholder or the holder of other specified securities, as the
case may be, shall be deemed to be the capital gains arising to such shareholder or the
holder of other specified securities, as the case may be, in the year in which such shares or
other specified securities were purchased by the company.

Explanation.—For the purposes of this section, "specified securities" shall have the meaning
assigned to it in Explanation to section 77A of the Companies Act, 1956 (1 of 1956).



Sec 145

Method of accounting.

145. (1) Income chargeable under the head "Profits and gains of business or profession" or
"Income from other sources" shall, subject to the provisions of sub-section (2), be computed
in accordance with either cash or mercantile system of accounting regularly employed by the
assessee.

(2) The Central Government may notify in the Official Gazette from time to time income
computation and disclosure standards to be followed by any class of assessees or in respect
of any class of income.

(3) Where the Assessing Officer is not satisfied about the correctness or comp-leteness of
the accounts of the assessee, or where the method of accounting provided in sub-section (1)
has not been regularly followed by the assessee, or income has not been computed in
accordance with the standards notified under sub-section (2), the Assessing Officer may
make an assessment in the manner provided in section 144,



Sec 145B(1)

Taxability of certain income.
145B. (1) Notwithstanding anything to the contrary contained in section 145, the interest

received by an assessee on any compensation or on enhanced compensation, as the case may
be, shall be deemed to be the income of the previous year in which it is received.



SEC. 64

64. (1) In computing the total income of any individual, there shall be included all such
income as arises directly or indirectly—

(/) [Omitted by the Finance Act, 1992, w.e.f. 1-4-1993.]

(ii) to the spouse of such individual by way of salary, commission, fees or any other form of
remuneration whether in cash or in kind from a concern in which such individual has a
substantial interest :

Provided that nothing in this clause shall apply in relation to any income arising to the
spouse where the spouse possesses technical or professional qualifications and the income
is solely attributable to the application of his or her technical or professional knowledge and
experience ;

(iii) [Omitted by the Finance Act, 1992, w.e.f. 1-4-1993.]

(iv) subject to the provisions of clause (i) of section 27, to the spouse of such individual from
assets transferred directly or indirectly to the spouse by such individual otherwise than for
adequate consideration or in connection with an agreement to live apart ;



(v) [Omitted by the Finance Act, 1992, w.e.f. 1-4-1993.]

(vi) to the son's wife, of such individual, from assets transferred directly or indirectly on or
after the 1st day of June, 1973, to the son's wife by such individual otherwise than for
adequate consideration;

(vii) to any person or association of persons from assets transferred directly or indirectly
otherwise than for adequate consideration to the person or association of persons by such
individual, to the extent to which the income from such assets is for the immediate or
deferred benefit of his or her spouse ; and

(viii) to any person or association of persons from assets transferred directly or indirectly
on or after the 1st day of June, 1973, otherwise than for adequate consideration, to the
person or association of persons by such individual, to the extent to which the income
from such assets is for the immediate or deferred benefit of his son's wife.

Explanation 1.—For the purposes of clause (ii), the individual in computing whose total
income the income referred to in that clause is to be included, shall be the husband or wife
whose total income (excluding the income referred to in that clause) is greater ; and where
any such income is once included in the total income of either spouse, any such income
arising in any succeeding year shall not be included in the total income of the other spouse
unless the Assessing Officer is satisfied, after giving that spouse an opportunity of being
heard, that it is necessary so to do.



Explanation 2.—For the purposes of clause (ii), an individual shall be deemed to have a substantial
interest in a concern—

(/) in a case where the concern is a company, if its shares (not being shares entitled to a fixed rate of
dividend whether with or without a further right to participate in profits) carrying not less than
twenty per cent of the voting power are, at any time during the previous year, owned beneficially by
such person or partly by such person and partly by one or more of his relatives ;

(i) in any other case, if such person is entitled, or such person and one or more of his relatives are
entitled in the aggregate, at any time during the previous year, to not less than twenty per cent of
the profits of such concern.

Explanation 2A.—[Omitted by the Finance Act, 1992, w.e.f. 1-4-1993.]

Explanation 3.—For the purposes of clauses (iv) and (vi), where the assets transferred directly or
indirectly by an individual to his spouse or son's wife (hereafter in this Explanation referred to as "the
transferee") are invested by the transferee,—

(/) in any business, such investment being not in the nature of contribution of capital as a partner in
a firm or, as the case may be, for being admitted to the benefits of partnership in a firm, that part of
the income arising out of the business to the transferee in any previous year, which bears the same
proportion to the income of the transferee from the business as the value of the assets aforesaid as
on the first day of the previous year bears to the total investment in the business by the transferee as
on the said day ;



(ii) in the nature of contribution of capital as a partner in a firm, that part of the interest receivable
by the transferee from the firm in any previous year, which bears the same proportion to the interest
receivable by the transferee from the firm as the value of investment aforesaid as on the first day of
the previous year bears to the total investment by way of capital contribution as a partner in the firm
as on the said day,

shall be included in the total income of the individual in that previous year.

(1A) In computing the total income of any individual, there shall be included all such income as arises
or accrues to his minor child, not being a minor child suffering from any disability of the nature
specified in section 80U :

Provided that nothing contained in this sub-section shall apply in respect of such income as arises or
accrues to the minor child on account of any—

(a) manual work done by him; or

(b) activity involving application of his skill, talent or specialised knowledge and experience.
Explanation.—For the purposes of this sub-section, the income of the minor child shall be
included,—

(a) where the marriage of his parents subsists, in the income of that parent whose total income
(excluding the income includible under this sub-section) is greater ; or

(b) where the marriage of his parents does not subsist, in the income of that parent who maintains
the minor child in the previous year,

and where any such income is once included in the total income of either parent, any such income
arising in any succeeding year shall not be included in the total income of the other parent, unless
the Assessing Officer is satisfied, after giving that parent an opportunity of being heard, that it is
necessary so to do.



(2) Where, in the case of an individual being a member of a Hindu undivided family, any property
having been the separate property of the individual has, at any time after the 31st day of December,
1969, been converted by the individual into property belonging to the family through the act of
impressing such separate property with the character of property belonging to the family or throwing
it into the common stock of the family or been transferred by the individual, directly or indirectly, to
the family otherwise than for adequate consideration (the property so converted or transferred being
hereinafter referred to as the converted property), then, notwithstanding anything contained in any
other provision of this Act or in any other law for the time being in force, for the purpose of
computation of the total income of the individual under this Act for any assessment year commencing
on or after the 1st day of April, 1971,—

(a) the individual shall be deemed to have transferred the converted property, through the family, to
the members of the family for being held by them jointly ;

(b) the income derived from the converted property or any part thereof shall be deemed to arise to
the individual and not to the family ;



(c) where the converted property has been the subject-matter of a partition (whether partial or total)
amongst the members of the family, the income derived from such converted property as is received
by the spouse on partition shall be deemed to arise to the spouse from assets transferred indirectly
by the individual to the spouse and the provisions of sub-section (1) shall, so far as may be, apply
accordingly :

Provided that the income referred to in clause (b) or clause (c) shall, on being included in the total
income of the individual, be excluded from the total income of the family or, as the case may be, the
spouse of the individual.

Explanation1.—For the purposes of sub-section (2),—

"property" includes any interest in property, movable or immovable, the proceeds of sale thereof and
any money or investment for the time being representing the proceeds of sale thereof and where the
property is converted into any other property by any method, such other property.

Explanation 2.—For the purposes of this section, "income" includes loss.



Transfer Pricing

SPECIAL PROVISIONS RELATING TO AVOIDANCE OF TAX

Computation of income from international transaction having regard to arm's length price.
92. (1) Any income arising from an international transaction shall be computed having
regard to the arm's length price.

Explanation.—For the removal of doubts, it is hereby clarified that the allowance for any
expense or interest arising from an international transaction shall also be determined having
regard to the arm's length price.

(2) Where in an international transaction or specified domestic transaction, two or more
associated enterprises enter into a mutual agreement or arrangement for the allocation or
apportionment of, or any contribution to, any cost or expense incurred or to be incurred in
connection with a benefit, service or facility provided or to be provided to any one or more
of such enterprises, the cost or expense allocated or apportioned to, or, as the case may be,
contributed by, any such enterprise shall be determined having regard to the arm's length
price of such benefit, service or facility, as the case may be.



(2A) Any allowance for an expenditure or interest or allocation of any cost or expense or any
income in relation to the specified domestic transaction shall be computed having regard to
the arm's length price.

(3) The provisions of this section shall not apply in a case where the computation of
income under sub-section (1) or sub-section (2A) or the determination of the allowance
for any expense or interest under sub-section (1) or sub-section (2A), or the
determination of any cost or expense allocated or apportioned, or, as the case may be,
contributed under sub-section (2) or sub-section (2A), has the effect of reducing the
income chargeable to tax or increasing the loss, as the case may be, computed on the
basis of entries made in the books of account in respect of the previous year in which the
international transaction or specified domestic transaction was entered into.




SEC. 56(2)(viib)

where a company, not being a company in which the public are substantially interested, receives, in any
previous year, from any person being a resident, any consideration for issue of shares that exceeds the
face value of such shares, the aggregate consideration received for such shares as exceeds the fair market
value of the shares:

Provided that this clause shall not apply where the consideration for issue of shares is received—

(/) by a venture capital undertaking from a venture capital company or a venture capital fund; or

(if) by a company from a class or classes of persons as may be notified by the Central Government in this
behalf.

Explanation.—For the purposes of this clause,—

(a) the fair market value of the shares shall be the value—

(/) as may be determined in accordance with such method as may be prescribed; or

(if) as may be substantiated by the company to the satisfaction of the Assessing Officer, based on the
value, on the date of issue of shares, of its assets, including intangible assets being goodwill, know-how,
patents, copyrights, trademarks, licences, franchises or any other business or commercial rights of similar
nature,

whichever is higher;

(b) "venture capital company", "venture capital fund" and "venture capital undertaking" shall have the
meanings respectively assigned to them in clause (a), clause (b) and clause (c) of Explanation to clause
(23FB) of section 10;



SEC. 56(2)(X)

where any person receives, in any previous year, from any person or persons on or after the
1st day of April, 2017,—

(@) any sum of money, without consideration, the aggregate value of which exceeds fifty
thousand rupees, the whole of the aggregate value of such sum;

(b) any immovable property,—

(A) without consideration, the stamp duty value of which exceeds fifty thousand rupees, the
stamp duty value of such property;

843[(B) for a consideration, the stamp duty value of such property as exceeds such
consideration, if the amount of such excess is more than the higher of the following amounts,
namely:—

(i) the amount of fifty thousand rupees; and

(ii)) the amount equal to five per cent of the consideration:]



Provided that where the date of agreement fixing the amount of consideration for the
transfer of immovable property and the date of registration are not the same, the stamp
duty value on the date of agreement may be taken for the purposes of this sub-clause :
Provided further that the provisions of the first proviso shall apply only in a case where the
amount of consideration referred to therein, or a part thereof, has been paid by way of an
account payee cheque or an account payee bank draft or by use of electronic clearing
system through a bank account, on or before the date of agreement for transfer of such
immovable property:

Provided also that where the stamp duty value of immovable property is disputed by the
assessee on grounds mentioned in sub-section (2) of section 50C, the Assessing Officer may
refer the valuation of such property to a Valuation Officer, and the provisions of section
50C and sub-section (15) of section 155 shall, as far as may be, apply in relation to the stamp
duty value of such property for the purpose of this sub-clause as they apply for valuation of
capital asset under those sections;




(c) any property, other than immovable property,—

(A) without consideration, the aggregate fair market value of which exceeds fifty thousand
rupees, the whole of the aggregate fair market value of such property;

(B) for a consideration which is less than the aggregate fair market value of the property by
an amount exceeding fifty thousand rupees, the aggregate fair market value of such
property as exceeds such consideration :

Provided that this clause shall not apply to any sum of money or any property received—

(/) from any relative; or

I) on the occasion of the marriage of the individual; or

I} under a will or by way of inheritance; or

IV) in contemplation of death of the payer or donor, as the case may be; or

V) from any local authority as defined in the Explanation to clause (20) of section 10; or

o~ o~~~



(VI) from any fund or foundation or university or other educational institution or hospital
or other medical institution or any trust or institution referred to in clause (23C) of section
10; or

(VI) from or by any trust or institution registered under section 12A or section 12AA; or
(V) by any fund or trust or institution or any university or other educational institution or
any hospital or other medical institution referred to in sub-clause (iv) or sub-clause (v) or
sub-clause (vi) or sub-clause (via) of clause (23C) of section 10; or

(IX) by way of transaction not regarded as transfer under clause (i) or 8°[clause (iv) or clause
(v) or] clause (vi) or clause (via) or clause (viaa) or clause (vib) or clause (vic) or clause (vica)
or clause (vicb) or clause (vid) or clause (vii) of section 47; or

(X) from an individual by a trust created or established solely for the benefit of relative of
the individual.

Explanation.—For the purposes of this clause, the expressions "assessable", "fair market
value", "jewellery", "property", "relative" and "stamp duty value" shall have the same
meanings as respectively assigned to them in the Explanation to clause (vii).]



{ SEC. 92C(4)

(4) Where an arm's length price is determined by the Assessing Officer under sub-section (3),
the Assessing Officer may compute the total income of the assessee having regard to the
arm's length price so determined :

Provided that no deduction under section 10A or section 10AA or section 10B or under
Chapter VI-A shall be allowed in respect of the amount of income by which the total income
of the assessee is enhanced after computation of income under this sub-section :

Provided further that where the total income of an associated enterprise is computed
under this sub-section on determination of the arm's length price paid to another
associated enterprise from which tax has been deducted or was deductible under the
provisions of Chapter XVIIB, the income of the other associated enterprise shall not be

\icomputed by reason of such determination of arm's length price in the case of the firy

mentioned enterprise.




SEC 92(CE)

[Secondary adjustment in certain cases.
92CE. (1) Where a primary adjustment to transfer price,—

(i) has been made suo motu by the assessee in his return of income;

(ii)) made by the Assessing Officer has been accepted by the assessee;
(iii) is determined by an advance pricing agreement entered into by the assessee under section
92CC;
(iv) is made as per the safe harbour rules framed under section 92CB; or

(v) is arising as a result of resolution of an assessment by way of the mutual agreement
procedure under an agreement entered into under section 90 or section 90A for avoidance of
double taxation,
the assessee shall make a secondary adjustment:



Provided that nothing contained in this section shall apply, if,—

(i) the amount of primary adjustment made in any previous year does not exceed one crore rupees;
and
(ii) the primary adjustment is made in respect of an assessment year commencing on or before the 1st
day of April, 2016.
(2) Where, as a result of primary adjustment to the transfer price, there is an increase in the total
income or reduction in the loss, as the case may be, of the assessee, the excess money which is
available with its associated enterprise, if not repatriated to India within the time as may be
prescribed, shall be deemed to be an advance made by the assessee to such associated enterprise and
the interest on such advance, shall be computed in such manner as may be prescribed.
(3) For the purposes of this section,—

(i) "associated enterprise" shall have the meaning assigned to it in sub-section (1) and sub-section (2)
of section 92A;

(ii) "arm's length price" shall have the meaning assigned to it in clause (ii) of section 92F;
(iii) "excess money" means the difference between the arm's length price determined in primary
adjustment and the price at which the international transaction has actually been undertaken;



(iv) "primary adjustment” to a transfer price, means the determination of transfer price in
accordance with the arm's length principle resulting in an increase in the total income or
reduction in the loss, as the case may be, of the assessee;

(v) "secondary adjustment" means an adjustment in the books of account of the assessee and
its associated enterprise to reflect that the actual allocation of profits between the assessee
and its associated enterprise are consistent with the transfer price determined as a result of
primary adjustment, thereby removing the imbalance between cash account and actual profit
of the assessee.]



SEC94B

Limitation on interest deduction in certain cases.

94B. (1) Notwithstanding anything contained in this Act, where an Indian company, or a permanent
establishment of a foreign company in India, being the borrower, incurs any expenditure by way of
interest or of similar nature exceeding one crore rupees which is deductible in computing income
chargeable under the head "Profits and gains of business or profession" in respect of any debt issued by
a non-resident, being an associated enterprise of such borrower, the interest shall not be deductible in
computation of income under the said head to the extent that it arises from excess interest, as specified in
sub-section (2) :

Provided that where the debt is issued by a lender which is not associated but an associated enterprise
either provides an implicit or explicit guarantee to such lender or deposits a corresponding and matching
amount of funds with the lender, such debt shall be deemed to have been issued by an associated
enterprise.

(2) For the purposes of sub-section (1), the excess interest shall mean an amount of total interest paid or
payable in excess of thirty per cent of earnings before interest, taxes, depreciation and amortisation of the
borrower in the previous year or interest paid or payable to associated enterprises for that previous year,
whichever is less.

(3) Nothing contained in sub-section (1) shall apply to an Indian company or a permanent establishment
of a foreign company which is engaged in the business of banking or insurance.



(4) Where for any assessment year, the interest expenditure is not wholly deducted against
income under the head "Profits and gains of business or profession”, so much of the interest
expenditure as has not been so deducted, shall be carried forward to the following
assessment year or assessment years, and it shall be allowed as a deduction against the
profits and gains, if any, of any business or profession carried on by it and assessable for
that assessment year to the extent of maximum allowable interest expenditure in
accordance with sub-section (2):
Provided that no interest expenditure shall be carried forward under this sub-section for
more than eight assessment years immediately succeeding the assessment year for which
the excess interest expenditure was first computed.
(5) For the purposes of this section, the expressions—

(i) "associated enterprise" shall have the meaning assigned to it in sub-section (1) and sub-
section (2) of section 92A;

(ii) "debt" means any loan, financial instrument, finance lease, financial derivative, or any
arrangement that gives rise to interest, discounts or other finance charges that are
deductible in the computation of income chargeable under the head "Profits and gains of
business or profession";

(iii) "permanent establishment" includes a fixed place of business through which the
business of the enterprise is wholly or partly carried on.]




SEC. 40(ai)

Amounts not deductible.

40. Notwithstanding anything to the contrary in sections 30 to 38, the following amounts shall
not be deducted in computing the income chargeable under the head "Profits and gains of
business or profession",—

(a) in the case of any assessee—

(/) any interest (not being interest on a loan issued for public subscription before the 1st day of
April, 1938), royalty, fees for technical services or other sum chargeable under this Act, which is
payable,—

(A) outside India; or

(B) in India to a non-resident, not being a company or to a foreign company,

on which tax is deductible at source under Chapter XVII-B and such tax has not been deducted or,
after deduction, has not been paid on or before the due date specified in sub-section (1)

of section 139 :

Provided that where in respect of any such sum, tax has been deducted in any subsequent year,
or has been deducted during the previous year but paid after the due date specified in sub-
section (1) of section 139, such sum shall be allowed as a deduction in computing the income of
the previous year in which such tax has been paid.



Explanation.—For the purposes of this sub-clause,—

(A) "royalty" shall have the same meaning as in Explanation2 to clause (vi) of sub-section (1)
of section 9;

(B) "fees for technical services" shall have the same meaning as in Explanation2 to clause (vii)
of sub-section (1) of section 9;

Explanation.—For the purposes of this sub-clause,—

(/) "commission or brokerage" shall have the same meaning as in clause (i) of

the Explanation to section 194H;

(ii) "fees for technical services" shall have the same meaning as in Explanation2 to clause (vii)
of sub-section (1) of section 9;

(iii) "professional services" shall have the same meaning as in clause (a) of

the Explanation to section 194J;

(iv) "work" shall have the same meaning as in Explanation Il to section 194C;

(v) "rent" shall have the same meaning as in clause (/) to the Explanation to section 194-I;

(vi) "royalty" shall have the same meaning as in Explanation 2 to clause (vi) of sub-section (1)
of section 9;




SEC.40(aia)

(ia) thirty per cent of any sum payable to a resident, on which tax is deductible at source under
Chapter XVII-B and such tax has not been deducted or, after deduction, has not been paid on
or before the due date specified in sub-section (1) of section 139 :

Provided that where in respect of any such sum, tax has been deducted in any subsequent
year, or has been deducted during the previous year but paid after the due date specified in
sub-section (1) of section 139, thirty per cent of such sum shall be allowed as a deduction in
computing the income of the previous year in which such tax has been paid :

Provided further that where an assessee fails to deduct the whole or any part of the tax in
accordance with the provisions of Chapter XVII-B on any such sum but is not deemed to be an
assessee in default under the first proviso to sub-section (1) of section 201, then, for the
purpose of this sub-clause, it shall be deemed that the assessee has deducted and paid the tax
on such sum on the date of furnishing of return of income by the resident payee referred to in
the said proviso.




SEC. 3

"Previous year" defined.

3. For the purposes of this Act, "previous year" means the financial year immediately
preceding the assessment year :

Provided that, in the case of a business or profession newly set up, or a source of income
newly coming into existence, in the said financial year, the previous year shall be the period
beginning with the date of setting up of the business or profession or, as the case may be, the
date on which the source of income newly comes into existence and ending with the said
financial year.



SEC.6

For the purposes of this Act,—

(1) Anindividualis said to be resident in India in any previous year, if he—

(a) isin India in that year for a period or periods amounting in all to one hundred and eighty-
two days or more ; or

(b) [***]

(c) having within the four years preceding that year been in India for a period or periods
amounting in all to three hundred and sixty-five days or more, is in India for a period or
periods amounting in all to sixty days or more in that year.

Explanation. 1—In the case of an individual,—

(a) being a citizen of India, who leaves India in any previous year as a member of the crew of
an Indian ship as defined in clause (18) of section 3 of the Merchant Shipping Act, 1958 (44
of 1958), or for the purposes of employment outside India, the provisions of sub-clause (c)
shall apply in relation to that year as if for the words "sixty days", occurring therein, the
words "one hundred and eighty-two days" had been substituted ;



(b) being a citizen of India, or a person of Indian origin within the meaning of Explanation to
clause (e) of section 115C, who, being outside India, comes on a visit to India in any previous
year, the provisions of sub-clause (c) shall apply in relation to that year as if for the words "sixty
days", occurring therein, the words "one hundred and eighty-two days" had been substituted.
Explanation 2.—For the purposes of this clause, in the case of an individual, being a citizen of
India and a member of the crew of a foreign bound ship leaving India, the period or periods of
stay in India shall, in respect of such voyage, be determined in the manner and subject to such
conditions as may be prescribed.

(2) A Hindu undivided family, firm or other association of persons is said to be resident in India
in any previous year in every case except where during that year the control and management
of its affairs is situated wholly outside India.

(3) A company is said to be a resident in India in any previous year, if—

(/) itis an Indian company; or

(ii) its place of effective management, in that year, is in India.

Explanation.—For the purposes of this clause "place of effective management" means a place
where key management and commercial decisions that are necessary for the conduct of
business of an entity as a whole are, in substance made.

(4) Every other person is said to be resident in India in any previous year in every case, except
where during that year the control and management of his affairs is situated wholly outside
India.



(5) If a person is resident in India in a previous year relevant to an assessment year in
respect of any source of income, he shall be deemed to be resident in India in the previous
year relevant to the assessment year in respect of each of his other sources of income.

(6) A person is said to be "not ordinarily resident" in India in any previous year if such
person is—

(a) an individual who has been a non-resident in India in nine out of the ten previous years
preceding that year, or has during the seven previous years preceding that year been in
India for a period of, or periods amounting in all to, seven hundred and twenty-nine days or
less; or

(b) a Hindu undivided family whose manager has been a non-resident in India in nine out of
the ten previous years preceding that year, or has during the seven previous years preceding
that year been in India for a period of, or periods amounting in all to, seven hundred and
twenty-nine days or less.



Deemed To be received

SEC.7:Income deemed to be received.

The following incomes shall be deemed to be received in the previous year :—

(/) the annual accretion in the previous year to the balance at the credit of an employee participating in
a recognised provident fund, to the extent provided in rule 6 of Part A of the Fourth Schedule ;

(i) the transferred balance in a recognised provident fund, to the extent provided in sub-rule (4) of rule
11 of Part A of the Fourth Schedule ;

(iii) the contribution made, by the Central Government or any other employer in the previous year, to
the account of an employee under a pension scheme referred to in section 80CCD.



SEC. 198

Tax deducted is income received.
198. All sums deducted in accordance with the foregoing provisions of this Chapter shall, for
the purpose of computing the income of an assessee, be deemed to be income received :

Provided that the sum being the tax paid, under sub-section (1A) of section 192 for the
purpose of computing the income of an assessee, shall not be deemed to be income received.

Sec199(1)



*Second & Third Type of
taxation



There are certain incomes which may become part of total income although
not covered in Section 5. Even these become subject matter of charge under
section 4 indicating the latter’s reach beyond the total envisaged in section 5.

Section 4 is general charging section and its charge is in respect of
total income of previous year of every person.

The charge of section 4 is not exhaustive to mean that if an income
is not subject to charge under section 4, such income is not
chargeable to tax at all.




There are certain incomes which are chargeable to tax despite not
forming part of total income as understood under section 5 or beyond it.

Cash credits, unexplained investments etc.,are deemed to be incomes.
However, they do not form part of total income.

Though the charge of section 4 does not extend to such incomes, section
115BBE provides for a distinct charge in respect thereof.




Cction 174, 175 and 176 also deal with and provide for a charg)

tax independent of section 4 on certain incomes which do not form
part of total income.

Section 35AC (6) is another example which deems certain donation or certain
claims as income upon withdrawal of approval by the National Committee. A
separate rate of tax at MMR is provided by the section itself for taxing such
income which does not form part of total income.

The erstwhile levy of charge on undisclosed income provided under
section 158BA read with section 113 was also independent of
section 4 as confirmed in CIT v. Vatika Township Private Ltd.(2014)

@ITR 466 SC. /




SEC. 47A

Withdrawal of exemption in certain cases.

47A. (1) Where at any time before the expiry of a period of eight years from the date of the transfer of
a capital asset referred to in clause (iv) or, as the case may be, clause (v) of section 47,—

(/) such capital asset is converted by the transferee company into, or is treated by it as, stock-in-trade
of its business; or

(i) the parent company or its nominees or, as the case may be, the holding company ceases or cease
to hold the whole of the share capital of the subsidiary company,

the amount of profits or gains arising from the transfer of such capital asset not charged under section
45 by virtue of the provisions contained in clause (iv) or, as the case may be, clause (v) of section

47 shall, notwithstanding anything contained in the said clauses, be deemed to be income chargeable
under the head "Capital gains" of the previous year in which such transfer took place.

(2) Where at any time, before the expiry of a period of three years from the date of the transfer of a
capital asset referred to in clause (xi) of section 47, any of the shares allotted to the transferor in
exchange of a membership in a recognised stock exchange are transferred, the amount of profits and
gains not charged under section 45 by virtue of the provisions contained in clause (xi) of section

47 shall, notwithstanding anything contained in the said clause, be deemed to be the income
chargeable under the head "Capital gains" of the previous year in which such shares are transferred.



(3) Where any of the conditions laid down in the proviso to clause (xiii) or the proviso to clause (xiv)
of section 47 are not complied with, the amount of profits or gains arising from the transfer of such
capital asset or intangible asset not charged under section 45 by virtue of conditions laid down in the
proviso to clause (xiii) or the proviso to clause (xiv) of section 47 shall be deemed to be the profits and
gains chargeable to tax of the successor company for the previous year in which the requirements of
the proviso to clause (xiii) or the proviso to clause (xiv), as the case may be, are not complied with.

(4) Where any of the conditions laid down in the proviso to clause (xiiib) of section 47 are not
complied with, the amount of profits or gains arising from the transfer of such capital asset or
intangible assets or share or shares not charged under section 45 by virtue of conditions laid down in
the said proviso shall be deemed to be the profits and gains chargeable to tax of the successor limited
liability partnership or the shareholder of the predecessor company, as the case may be, for the
previous year in which the requirements of the said proviso are not complied with.




SEC. 174

Assessment of persons leaving India.

174. (1) Notwithstanding anything contained in section 4, when it appears to the Assessing Officer that
any individual may leave India during the current assessment year or shortly after its expiry and that
he has no present intention of returning to India, the total income of such individual for the period
from the expiry of the previous year for that assessment year up to the probable date of his departure
from India shall be chargeable to tax in that assessment year.

(2) The total income of each completed previous year or part of any previous year included in such
period shall be chargeable to tax at the rate or rates in force in that assessment year, and separate
assessments shall be made in respect of each such completed previous year or part of any previous
year.

(3) The Assessing Officer may estimate the income of such individual for such period or any part
thereof, where it cannot be readily determined in the manner provided in this Act.



(4) For the purpose of making an assessment under sub-section (1), the Assessing Officer may serve a
notice upon such individual requiring him to furnish within such time, not being less than seven days,
as may be specified in the notice, a return in the same form and verified in the same manner as a
return under clause (i) of sub-section (1) of section 142, setting forth his total income for each
completed previous year comprised in the period referred to in sub-section (1) and his estimated
total income for any part of the previous year comprised in that period; and the provisions of this Act
shall, so far as may be, and subject to the provisions of this section, apply as if the notice were a
notice issued under clause (i) of sub-section (1) of section 142.

(5) The tax chargeable under this section shall be in addition to the tax, if any, chargeable under any
other provision of this Act.

(6) Where the provisions of sub-section (1) are applicable, any notice issued by the Assessing Officer
under clause (i) of sub-section (1) of section 142 or section 148 in respect of any tax chargeable
under any other provision of this Act may, notwithstanding anything contained in clause (i) of sub-
section (1) of section 142 or section 148, as the case may be, require the furnishing of the return by
such individual within such period, not being less than seven days, as the Assessing Officer may think
proper.




SEC. 174A

Assessment of association of persons or body of individuals or artificial juridical person formed for a
particular event or purpose.

174A. Notwithstanding anything contained in section 4, where it appears to the Assessing Officer that
any association of persons or a body of individuals or an artificial juridical person, formed or
established or incorporated for a particular event or purpose is likely to be dissolved in the assessment
year in which such association of persons or a body of individuals or an artificial juridical person was
formed or established or incorporated or immediately after such assessment year, the total income of
such association or body or juridical person for the period from the expiry of the previous year for that
assessment year up to the date of its dissolution shall be chargeable to tax in that assessment year,
and the provisions of sub-sections (2) to (6) of section 174 shall, so far as may be, apply to any
proceedings in the case of any such person as they apply in the case of persons leaving India.



SEC. 175

Assessment of persons likely to transfer property to avoid tax.

175. Notwithstanding anything contained in section 4, if it appears to the Assessing Officer during any
current assessment year that any person is likely to charge, sell, transfer, dispose of or otherwise part
with any of his assets with a view to avoiding payment of any liability under the provisions of this Act,
the total income of such person for the period from the expiry of the previous year for that assessment
year to the date when the Assessing Officer commences proceedings under this section shall be
chargeable to tax in that assessment year, and the provisions of sub-sections (2), (3), (4), (5) and (6)
of section 174 shall, so far as may be, apply to any proceedings in the case of any such person as they
apply in the case of persons leaving India.



SEC. 176

Discontinued business.

176. (1) Notwithstanding anything contained in section 4, where any business or profession is
discontinued in any assessment year, the income of the period from the expiry of the previous year for
that assessment year up to the date of such discontinuance may, at the discretion of the Assessing
Officer, be charged to tax in that assessment year.

(2) The total income of each completed previous year or part of any previous year included in such
period shall be chargeable to tax at the rate or rates in force in that assessment year, and separate
assessments shall be made in respect of each such completed previous year or part of any previous
year.

(3) Any person discontinuing any business or profession shall give to the Assessing Officer notice of
such discontinuance within fifteen days thereof.

(3A) Where any business is discontinued in any year, any sum received after the discontinuance shall
be deemed to be the income of the recipient and charged to tax accordingly in the year of receipt, if
such sum would have been included in the total income of the person who carried on the business had
such sum been received before such discontinuance.



(4) Where any profession is discontinued in any year on account of the cessation of the profession by,
or the retirement or death of, the person carrying on the profession, any sum received after the
discontinuance shall be deemed to be the income of the recipient and charged to tax accordingly in
the year of receipt, if such sum would have been included in the total income of the aforesaid person
had it been received before such discontinuance.

(5) Where an assessment is to be made under the provisions of this section, the Assessing Officer
may serve on the person whose income is to be assessed or, in the case of a firm, on any person who
was a partner of such firm at the time of its discontinuance or, in the case of a company, on the
principal officer thereof, a notice containing all or any of the requirements which may be included in
a notice under clause (i) of sub-section (1) of section 142 and the provisions of this Act shall, so far as
may be, apply accordingly as if the notice were a notice issued under clause (i) of sub-section (1)

of section 142.

(6) The tax chargeable under this section shall be in addition to the tax, if any, chargeable under any
other provision of this Act.

(7) Where the provisions of sub-section (1) are applicable, any notice issued by the Assessing Officer
under clause (i) of sub-section (1) of section 142 or section 148 in respect of any tax chargeable
under any other provisions of this Act may, notwithstanding anything contained in clause (i) of sub-
section (1) of section 142 or section 148, as the case may be, require the furnishing of the return by
the person to whom the aforesaid notices are issued within such period, not being less than seven
days, as the Assessing Officer may think proper.




SEC. 41

41. (1) Where an allowance or deduction has been made in the assessment for any year in respect of
loss, expenditure or trading liability incurred by the assessee (hereinafter referred to as the first-
mentioned person) and subsequently during any previous year,—

(a) the first-mentioned person has obtained, whether in cash or in any other manner whatsoever, any
amount in respect of such loss or expenditure or some benefit in respect of such trading liability by
way of remission or cessation thereof, the amount obtained by such person or the value of benefit
accruing to him shall be deemed to be profits and gains of business or profession and accordingly
chargeable to income-tax as the income of that previous year, whether the business or profession in
respect of which the allowance or deduction has been made is in existence in that year or not; or

(b) the successor in business has obtained, whether in cash or in any other manner whatsoever, any
amount in respect of which loss or expenditure was incurred by the first-mentioned person or some
benefit in respect of the trading liability referred to in clause (a) by way of remission or cessation
thereof, the amount obtained by the successor in business or the value of benefit accruing to the
successor in business shall be deemed to be profits and gains of the business or profession, and
accordingly chargeable to income-tax as the income of that previous year.



Explanation 1.—For the purposes of this sub-section, the expression "loss or expenditure or some
benefit in respect of any such trading liability by way of remission or cessation thereof" shall include
the remission or cessation of any liability by a unilateral act by the first-mentioned person under
clause (a) or the successor in business under clause (b) of that sub-section by way of writing off such
liability in his accounts.

Explanation 2.—For the purposes of this sub-section, "successor in business" means,—

(/) where there has been an amalgamation of a company with another company, the amalgamated
company;

(ii) where the first-mentioned person is succeeded by any other person in that business or profession,
the other person;

(iii) where a firm carrying on a business or profession is succeeded by another firm, the other firm;

(iv) where there has been a demerger, the resulting company.



Sec 45(2)

(2) Notwithstanding anything contained in sub-section (1), the profits or gains arising from the
transfer by way of conversion by the owner of a capital asset into, or its treatment by him as
stock-in-trade of a business carried on by him shall be chargeable to income-tax as his income
of the previous year in which such stock-in-trade is sold or otherwise transferred by him and,
for the purposes of section 48, the fair market value of the asset on the date of such
conversion or treatment shall be deemed to be the full value of the consideration received or
accruing as a result of the transfer of the capital asset.




Sec 28

Profits and gains of business or profession.
28. The following income shall be chargeable to income-tax under the head "Profits and
gains of business or profession",—

(/) the profits and gains of any business or profession which was carried on by the assessee
at any time during the previous year ;

(if) any compensation or other payment due to or received by,—
(a) any person, by whatever name called, managing the whole or substantially the whole of
the affairs of an Indian company, at or in connection with the termination of his
management or the modification of the terms and conditions relating thereto;
(b) any person, by whatever name called, managing the whole or substantially the whole of
the affairs in India of any other company, at or in connection with the termination of his
office or the modification of the terms and conditions relating thereto;
(c) any person, by whatever name called, holding an agency in India for any part of the
activities relating to the business of any other person, at or in connection with the
termination of the agency or the modification of the terms and conditions relating thereto;



(d) any person, for or in connection with the vesting in the Government, or in any corporation
owned or controlled by the Government, under any law for the time being in force, of the
management of any property or business ;

383[(e) any person, by whatever name called, at or in connection with the termination or the
modification of the terms and conditions, of any contract relating to his business;]

(iii) income derived by a trade, professional or similar association from specific services
performed for its members ;

(iiia) profits on sale of a licence granted under the Imports (Control) Order, 1955, made under the
Imports and Exports (Control) Act, 1947 (18 of 1947) ;

(iiib) cash assistance (by whatever name called) received or receivable by any person against
exports under any scheme of the Government of India ;

(iiic) any duty of customs or excise re-paid or re-payable as drawback to any person against
exports under the Customs and Central Excise Duties Drawback Rules, 1971 ;

(iiid) any profit on the transfer of the Duty Entitlement Pass Book Scheme, being the Duty
Remission Scheme under the export and import policy formulated and announced under section
5 of the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992);

(iiie) any profit on the transfer of the Duty Free Replenishment Certificate, being the Duty
Remission Scheme under the export and import policy formulated and announced under section
5 of the Foreign Trade (Development and Regulation) Act, 1992 (22 of 1992) ;

(iv) the value of any benefit or perquisite, whether convertible into money or not, arising from
business or the exercise of a profession ;



(v) any interest, salary, bonus, commission or remuneration, by whatever name called, due
to, or received by, a partner of a firm from such firm :

Provided that where any interest, salary, bonus, commission or remuneration, by whatever
name called, or any part thereof has not been allowed to be deducted under clause (b)

of section 40, the income under this clause shall be adjusted to the extent of the amount
not so allowed to be deducted ;

(va) any sum, whether received or receivable, in cash or kind, under an agreement for—
(a) not carrying out any activity in relation to any business or profession; or

(b) not sharing any know-how, patent, copyright, trade-mark, licence, franchise or any
other business or commercial right of similar nature or information or technique likely to
assist in the manufacture or processing of goods or provision for services:

Provided that sub-clause (a) shall not apply to—

(/) any sum, whether received or receivable, in cash or kind, on account of transfer of the
right to manufacture, produce or process any article or thing or right to carry on any
business [or profession], which is chargeable under the head "Capital gains";

(ii) any sum received as compensation, from the multilateral fund of the Montreal Protocol
on Substances that Deplete the Ozone layer under the United Nations Environment
Programme, in accordance with the terms of agreement entered into with the Government
of India.



Explanation.—For the purposes of this clause,—

(/) "agreement" includes any arrangement or understanding or action in concert,—

(A) whether or not such arrangement, understanding or action is formal or in writing; or

(B) whether or not such arrangement, understanding or action is intended to be enforceable by legal proceedings;

(ii) "service" means service of any description which is made available to potential users and includes the provision of
services in connection with business of any industrial or commercial nature such as accounting, banking,
communication, conveying of news or information, advertising, entertainment, amusement, education, financing,
insurance, chit funds, real estate, construction, transport, storage, processing, supply of electrical or other energy,
boarding and lodging;]

(vi) any sum received under a Keyman insurance policy including the sum allocated by way of bonus on such policy.
Explanation.—For the purposes of this clause, the expression "Keyman insurance policy" shall have the meaning
assigned to it in clause (10D) of section 10;

38b[(via) the fair market value of inventory as on the date on which it is converted into, or treated as, a capital asset
determined in the prescribed manner;)]

(vii) any sum, whether received or receivable, in cash or kind, on account of any capital asset (other than land or
goodwill or financial instrument) being demolished, destroyed, discarded or transferred, if the whole of the expenditure
on such capital asset has been allowed as a deduction under section 35AD.

Explanation 1.—[Omitted by the Direct Tax Laws (Amendment) Act, 1987, w.e.f. 1-4-1989.]

Explanation 2.—Where speculative transactions carried on by an assessee are of such a nature as to constitute a
business, the business (hereinafter referred to as "speculation business") shall be deemed to be distinct and separate
from any other business.



SEC. 12(2)

(2) The value of any services, being medical or educational services, made available by any charitable or
religious trust running a hospital or medical institution or an educational institution, to any person
referred to in clause (a) or clause (b) or clause (c) or clause (cc) or clause (d) of sub-section (3) of section
13, shall be deemed to be income of such trust or institution derived from property held under trust
wholly for charitable or religious purposes during the previous year in which such services are so
provided and shall be chargeable to income-tax notwithstanding the provisions of sub-section (1)
of section 11.

Explanation.—For the purposes of this sub-section, the expression "value" shall be the value of any
benefit or facility granted or provided free of cost or at concessional rate to any person referred to in
clause (a) or clause (b) or clause (c) or clause (cc) or clause (d) of sub-section (3) of section 13.



{ SEC. 56(2)(ix) }

4 N

(ix) any sum of money received as an advance or otherwise in the course of negotiations for transfer of
a capital asset, if, —

(a) such sum is forfeited; and

(b) the negotiations do not result in transfer of such capital asset;

. /




SEC. 72A

Provisions relating to carry forward and set off of accumulated loss and unabsorbed depreciation
allowance in amalgamation or demerger, etc.

72A. (1) Where there has been an amalgamation of —

(a) a company owning an industrial undertaking or a ship or a hotel with another company; or

(b) a banking company referred to in clause (c) of section 5 of the Banking Regulation Act, 1949 (10 of
1949) with a specified bank; or

(c) one or more public sector company or companies engaged in the business of operation of aircraft
with one or more public sector company or companies engaged in similar business,

then, notwithstanding anything contained in any other provision of this Act, the accumulated loss and
the unabsorbed depreciation of the amalgamating company shall be deemed to be the loss or, as the
case may be, allowance for unabsorbed depreciation of the amalgamated company for the previous
year in which the amalgamation was effected, and other provisions of this Act relating to set off and
carry forward of loss and allowance for depreciation shall apply accordingly.

(2) Notwithstanding anything contained in sub-section (1), the accumulated loss shall not be set off or
carried forward and the unabsorbed depreciation shall not be allowed in the assessment of the
amalgamated company unless—



(a) the amalgamating company—

(/) has been engaged in the business, in which the accumulated loss occurred or depreciation
remains unabsorbed, for three or more years;

(i) has held continuously as on the date of the amalgamation at least three-fourths of the book value
of fixed assets held by it two years prior to the date of amalgamation;

(b) the amalgamated company—

(/) holds continuously for a minimum period of five years from the date of amalgamation at least
three-fourths of the book value of fixed assets of the amalgamating company acquired in a scheme of
amalgamation;

(i) continues the business of the amalgamating company for a minimum period of five years from
the date of amalgamation;

(#ii) fulfils such other conditions as may be prescribed to ensure the revival of the business of the
amalgamating company or to ensure that the amalgamation is for genuine business purpose.

(3) In a case where any of the conditions laid down in sub-section (2) are not complied with, the set
off of loss or allowance of depreciation made in any previous year in the hands of the amalgamated
company shall be deemed to be the income of the amalgamated company chargeable to tax for the
year in which such conditions are not complied with.



(4) Notwithstanding anything contained in any other provisions of this Act, in the case of a demerger,
the accumulated loss and the allowance for unabsorbed depreciation of the demerged company
shall—

(a) where such loss or unabsorbed depreciation is directly relatable to the undertakings transferred
to the resulting company, be allowed to be carried forward and set off in the hands of the resulting
company;

(b) where such loss or unabsorbed depreciation is not directly relatable to the undertakings
transferred to the resulting company, be apportioned between the demerged company and the
resulting company in the same proportion in which the assets of the undertakings have been
retained by the demerged company and transferred to the resulting company, and be allowed to be
carried forward and set off in the hands of the demerged company or the resulting company, as the
case may be.

(5) The Central Government may, for the purposes of this Act, by notification in the Official Gazette,
specify such conditions as it considers necessary to ensure that the demerger is for genuine business
purposes.

(6) Where there has been reorganisation of business, whereby, a firm is succeeded by a company
fulfilling the conditions laid down in clause (xiii) of section 47 or a proprietary concern is succeeded
by a company fulfilling the conditions laid down in clause (xiv) of section 47, then, notwithstanding
anything contained in any other provision of this Act, the accumulated loss and the unabsorbed
depreciation of the predecessor firm or the proprietary concern, as the case may be, shall be
deemed to be the loss or allowance for depreciation of the successor company for the purpose of
previous year in which business reorganisation was effected and other provisions of this Act relating
to set off and carry forward of loss and allowance for depreciation shall apply accordingly :




Provided that if any of the conditions laid down in the proviso to clause (xiii) or the proviso to clause
(xiv) to section 47 are not complied with, the set off of loss or allowance of depreciation made in any
previous year in the hands of the successor company, shall be deemed to be the income of the
company chargeable to tax in the year in which such conditions are not complied with.

(6A) Where there has been reorganisation of business whereby a private company or unlisted public
company is succeeded by a limited liability partnership fulfilling the conditions laid down in the
proviso to clause (xiiib) of section 47, then, notwithstanding anything contained in any other
provision of this Act, the accumulated loss and the unabsorbed depreciation of the predecessor
company, shall be deemed to be the loss or allowance for depreciation of the successor limited
liability partnership for the purpose of the previous year in which business reorganisation was
effected and other provisions of this Act relating to set off and carry forward of loss and allowance for
depreciation shall apply accordingly :

Provided that if any of the conditions laid down in the proviso to clause (xiiib) of section 47 are not
complied with, the set off of loss or allowance of depreciation made in any previous year in the hands
of the successor limited liability partnership, shall be deemed to be the income of the limited liability
partnership chargeable to tax in the year in which such conditions are not complied with.




(7) For the purposes of this section,—

(a) "accumulated loss" means so much of the loss of the predecessor firm or the proprietary concern
or the private company or unlisted public company before conversion into limited liability partnership
or the amalgamating company or the demerged company, as the case may be, under the head
"Profits and gains of business or profession" (not being a loss sustained in a speculation business)
which such predecessor firm or the proprietary concern or the company or amalgamating company
or demerged company, would have been entitled to carry forward and set off under the provisions
of section 72 if the reorganisation of business or conversion or amalgamation or demerger had not
taken place;

(aa) "industrial undertaking" means any undertaking which is engaged in—

(/) the manufacture or processing of goods; or

(ii) the manufacture of computer software; or

(iii) the business of generation or distribution of electricity or any other form of power; or

(iiia) the business of providing telecommunication services, whether basic or cellular, including radio
paging, domestic satellite service, network of trunking, broadband network and internet services; or
(iv) mining; or

(v) the construction of ships, aircrafts or rail systems;



(b) "unabsorbed depreciation"” means so much of the allowance for depreciation of the predecessor
firm or the proprietary concern or the private company or unlisted public company before conversion
into limited liability partnership or the amalgamating company or the demerged company, as the case
may be, which remains to be allowed and which would have been allowed to the predecessor firm or
the proprietary concern or the company or amalgamating company or demerged company, as the case
may be, under the provisions of this Act, if the reorganisation of business or conversion or
amalgamation or demerger had not taken place;

(c) "specified bank" means the State Bank of India constituted under the State Bank of India Act, 1955
(23 of 1955) or a subsidiary bank as defined in the State Bank of India (Subsidiary Banks) Act, 1959 (38
of 1959) or a corresponding new bank constituted under section 3 of the Banking Companies
(Acquisition and Transfer of Undertakings) Act, 1970 (5 of 1970) or under section 3 of the Banking
Companies (Acquisition and Transfer of Undertakings) Act, 1980 (40 of 1980).



SEC. 9(1)(i)

9. (1) The following incomes shall be deemed to accrue or arise in India :—

(/) all income accruing or arising, whether directly or indirectly, through or from any business
connection in India, or through or from any property in India, or through or from any asset or source of
income in India, or through the transfer of a capital asset situate in India.

[Explanation 2A.—For the removal of doubts, it is hereby clarified that the significant economic
presence of a non-resident in India shall constitute "business connection” in India and "significant
economic presence" for this purpose, shall mean—

(a) transaction in respect of any goods, services or property carried out by a non-resident in India
including provision of download of data or software in India, if the aggregate of payments arising from
such transaction or transactions during the previous year exceeds such amount as may be prescribed;
or

(b) systematic and continuous soliciting of business activities or engaging in interaction with such
number of users as may be prescribed, in India through digital means:



Provided that the transactions or activities shall constitute significant economic presence in
India, whether or not,—

(i) the agreement for such transactions or activities is entered in India; or

(ii)) the non-resident has a residence or place of business in India; or

(iii) the non-resident renders services in India:

Provided further that only so much of income as is attributable to the transactions or
activities referred to in clause (a) or clause (b) shall be deemed to accrue or arise in India.]



SEC. 47(xiii)

(xiii) any transfer of a capital asset or intangible asset by a firm to a company as a result of succession of the
firm by a company in the business carried on by the firm, or any transfer of a capital asset to a company in the
course of demutualisation or corporatisation of a recognised stock exchange in India as a result of which an
association of persons or body of individuals is succeeded by such company :

Provided that—

(a) all the assets and liabilities of the firm or of the association of persons or body of individuals relating to the
business immediately before the succession become the assets and liabilities of the company;

(b) all the partners of the firm immediately before the succession become the shareholders of the company in
the same proportion in which their capital accounts stood in the books of the firm on the date of the
succession;

(c) the partners of the firm do not receive any consideration or benefit, directly or indirectly, in any form or
manner, other than by way of allotment of shares in the company; and

(d) the aggregate of the shareholding in the company of the partners of the firm is not less than fifty per cent of
the total voting power in the company and their shareholding continues to be as such for a period of five years
from the date of the succession;

(e) the demutualisation or corporatisation of a recognised stock exchange in India is carried out in accordance
with a scheme for demutualisation or corporatisation which is approved by the Securities and Exchange Board
of India established under section 3 of the Securities and Exchange Board of India Act, 1992 (15 of 1992);



SEC.47(xiv)

(xiv) where a sole proprietary concern is succeeded by a company in the business carried on by it as a
result of which the sole proprietary concern sells or otherwise transfers any capital asset or intangible
asset to the company :

Provided that—

(a) all the assets and liabilities of the sole proprietary concern relating to the business immediately
before the succession become the assets and liabilities of the company;

(b) the shareholding of the sole proprietor in the company is not less than fifty per cent of the total
voting power in the company and his shareholding continues to remain as such for a period of five
years from the date of the succession; and

(c) the sole proprietor does not receive any consideration or benefit, directly or indirectly, in any form
or manner, other than by way of allotment of shares in the company;



SEC. 47A(3)

(3) Where any of the conditions laid down in the proviso to clause (xiii) or the proviso to clause (xiv)
of section 47 are not complied with, the amount of profits or gains arising from the transfer of such
capital asset or intangible asset not charged under section 45 by virtue of conditions laid down in the
proviso to clause (xiii) or the proviso to clause (xiv) of section 47 shall be deemed to be the profits and
gains chargeable to tax of the successor company for the previous year in which the requirements of the
proviso to clause (xiii) or the proviso to clause (xiv), as the case may be, are not complied with.



SEC. 47(xiv)(a)

Sec.47(xiv): where a sole proprietary concern is succeeded by a company in the business carried on by it
as a result of which the sole proprietary concern sells or otherwise transfers any capital asset or
intangible asset to the company :

Provided that—

(a) all the assets and liabilities of the sole proprietary concern relating to the business immediately
before the succession become the assets and liabilities of the company;



SEC. 47A(4)

(4) Where any of the conditions laid down in the proviso to clause (xiiib) of section 47 are not complied
with, the amount of profits or gains arising from the transfer of such capital asset or intangible assets or
share or shares not charged under section 45 by virtue of conditions laid down in the said proviso shall
be deemed to be the profits and gains chargeable to tax of the successor limited liability partnership or
the shareholder of the predecessor company, as the case may be, for the previous year in which the
requirements of the said proviso are not complied with.



SEC 47(xiiib)

Re-organization of company to LLP:
Any transfer of a capital asset or intangible asset by a private company or unlisted public company
(hereafter in this clause referred to as the company) to a limited liability partnership or any transfer of a
share or shares held in the company by a shareholder as a result of conversion of the company into a
limited liability partnership in accordance with the provisions of section 56 or section 57 of the Limited
Liability Partnership Act, 2008 (6 of 2009):
Provided that—
(a) all the assets and liabilities of the company immediately before the conversion become the assets
and liabilities of the limited liability partnership;
(b) all the shareholders of the company immediately before the conversion become the partners of the
limited liability partnership and their capital contribution and profit sharing ratio in the limited liability
partnership are in the same proportion as their shareholding in the company on the date of conversion;



(c) the shareholders of the company do not receive any consideration or benefit, directly
or indirectly, in any form or manner, other than by way of share in profit and capital
contribution in the limited liability partnership;

(d) the aggregate of the profit sharing ratio of the shareholders of the company in the
limited liability partnership shall not be less than fifty per cent at any time during the
period of five years from the date of conversion;

(e) the total sales, turnover or gross receipts in the business of the company in any of the
three previous years preceding the previous year in which the conversion takes place does
not exceed sixty lakh rupees; [***]

(ea) the total value of the assets as appearing in the books of account of the company in
any of the three previous years preceding the previous year in which the conversion takes
place does not exceed five crore rupees; and

() no amount is paid, either directly or indirectly, to any partner out of balance of
accumulated profit standing in the accounts of the company on the date of conversion for a
period of three years from the date of conversion.

Explanation.—For the purposes of this clause, the expressions "private company" and
"unlisted public company" shall have the meanings respectively assigned to them in the
Limited Liability Partnership Act, 2008 (6 of 2009);



SEC. 47(xiii)

(xiii) any transfer of a capital asset or intangible asset by a firm to a company as a result of succession of the
firm by a company in the business carried on by the firm, or any transfer of a capital asset to a company in the
course of demutualisation or corporatisation of a recognised stock exchange in India as a result of which an
association of persons or body of individuals is succeeded by such company :

Provided that—

(a) all the assets and liabilities of the firm or of the association of persons or body of individuals relating to the
business immediately before the succession become the assets and liabilities of the company;

(b) all the partners of the firm immediately before the succession become the shareholders of the company in
the same proportion in which their capital accounts stood in the books of the firm on the date of the
succession;

(c) the partners of the firm do not receive any consideration or benefit, directly or indirectly, in any form or
manner, other than by way of allotment of shares in the company; and

(d) the aggregate of the shareholding in the company of the partners of the firm is not less than fifty per cent of
the total voting power in the company and their shareholding continues to be as such for a period of five years
from the date of the succession;

(e) the demutualisation or corporatisation of a recognised stock exchange in India is carried out in accordance
with a scheme for demutualisation or corporatisation which is approved by the Securities and Exchange Board
of India established under section 3 of the Securities and Exchange Board of India Act, 1992 (15 of 1992);



SEC. 47(xiv)(a)

(xiv) where a sole proprietary concern is succeeded by a company in the business carried on by it as a
result of which the sole proprietary concern sells or otherwise transfers any capital asset or intangible
asset to the company :

Provided that—

(a) all the assets and liabilities of the sole proprietary concern relating to the business immediately
before the succession become the assets and liabilities of the company;

(b) the shareholding of the sole proprietor in the company is not less than fifty per cent of the total
voting power in the company and his shareholding continues to remain as such for a period of five years
from the date of the succession; and

(c) the sole proprietor does not receive any consideration or benefit, directly or indirectly, in any form
or manner, other than by way of allotment of shares in the company;



SEC. 47(xiiib)

(xiiib) any transfer of a capital asset or intangible asset by a private company or unlisted public
company (hereafter in this clause referred to as the company) to a limited liability partnership or any
transfer of a share or shares held in the company by a shareholder as a result of conversion of the
company into a limited liability partnership in accordance with the provisions of section 56 or section
57 of the Limited Liability Partnership Act, 2008 (6 of 2009):

Provided that—

(a) all the assets and liabilities of the company immediately before the conversion become the assets
and liabilities of the limited liability partnership;

(b) all the shareholders of the company immediately before the conversion become the partners of
the limited liability partnership and their capital contribution and profit sharing ratio in the limited
liability partnership are in the same proportion as their shareholding in the company on the date of
conversion;

(c) the shareholders of the company do not receive any consideration or benefit, directly or indirectly,
in any form or manner, other than by way of share in profit and capital contribution in the limited
liability partnership;



(d) the aggregate of the profit sharing ratio of the shareholders of the company in the limited liability
partnership shall not be less than fifty per cent at any time during the period of five years from the
date of conversion;

(e) the total sales, turnover or gross receipts in the business of the company in any of the three
previous years preceding the previous year in which the conversion takes place does not exceed sixty
lakh rupees; [***]

(ea) the total value of the assets as appearing in the books of account of the company in any of the
three previous years preceding the previous year in which the conversion takes place does not exceed
five crore rupees; and

(f) no amount is paid, either directly or indirectly, to any partner out of balance of accumulated profit
standing in the accounts of the company on the date of conversion for a period of three years from the
date of conversion.

Explanation.—For the purposes of this clause, the expressions "private company" and "unlisted public
company" shall have the meanings respectively assigned to them in the Limited Liability Partnership
Act, 2008 (6 of 2009);



SEC 48

Mode of computation.

48. The income chargeable under the head "Capital gains" shall be computed, by deducting from the
full value of the consideration received or accruing as a result of the transfer of the capital asset the
following amounts, namely :—

(/) expenditure incurred wholly and exclusively in connection with such transfer;

(ii) the cost of acquisition of the asset and the cost of any improvement thereto:

Provided that in the case of an assessee, who is a non-resident, capital gains arising from the transfer
of a capital asset being shares in, or debentures of, an Indian company shall be computed by converting
the cost of acquisition, expenditure incurred wholly and exclusively in connection with such transfer
and the full value of the consideration received or accruing as a result of the transfer of the capital
asset into the same foreign currency as was initially utilised in the purchase of the shares or
debentures, and the capital gains so computed in such foreign currency shall be reconverted into
Indian currency, so, however, that the aforesaid manner of computation of capital gains shall be
applicable in respect of capital gains accruing or arising from every reinvestment thereafter in, and sale
of, shares in, or debentures of, an Indian company :



Provided further that where long-term capital gain arises from the transfer of a long-term capital
asset, other than capital gain arising to a non-resident from the transfer of shares in, or debentures of,
an Indian company referred to in the first proviso, the provisions of clause (ii) shall have effect as if for
the words "cost of acquisition" and "cost of any improvement", the words "indexed cost of
acquisition" and "indexed cost of any improvement" had respectively been substituted:

%8[Provided also that nothing contained in the first and second provisos shall apply to the capital gains
arising from the transfer of a long-term capital asset being an equity share in a company or a unit of
an equity oriented fund or a unit of a business trust referred to in section 112A:]

Provided also that nothing contained in the second proviso shall apply to the long-term capital gain
arising from the transfer of a long-term capital asset, being a bond or debenture other than—

(a) capital indexed bonds issued by the Government; or

(b) Sovereign Gold Bond issued by the Reserve Bank of India under the Sovereign Gold Bond Scheme,
2015:

Provided also that in case of an assessee being a non-resident, any gains arising on account of
appreciation of rupee against a foreign currency at the time of redemption of rupee denominated
bond of an Indian company &[held] by him, shall be ignored for the purposes of computation of full
value of consideration under this section:




Provided also that where shares, debentures or warrants referred to in the proviso to clause (iii)

of section 47 are transferred under a gift or an irrevocable trust, the market value on the date of such
transfer shall be deemed to be the full value of consideration received or accruing as a result of
transfer for the purposes of this section :

Provided also that no deduction shall be allowed in computing the income chargeable under the head
"Capital gains" in respect of any sum paid on account of securities transaction tax under Chapter VIl of
the Finance (No. 2) Act, 2004.

Explanation.—For the purposes of this section,—

(/) "foreign currency" and "Indian currency" shall have the meanings respectively assigned to them in
section 2 of the Foreign Exchange Management Act, 1999 (42 of 1999);

(ii) the conversion of Indian currency into foreign currency and the reconversion of foreign currency
into Indian currency shall be at the rate of exchange prescribed in this behalf;

(7iii) "indexed cost of acquisition" means an amount which bears to the cost of acquisition the same
proportion as Cost Inflation Index for the year in which the asset is transferred bears to the Cost
Inflation Index for the first year in which the asset was held by the assessee or for the year beginning
on the 1st day of April, Z2[2001], whichever is later;



(iv) "indexed cost of any improvement"” means an amount which bears to the cost of improvement the
same proportion as Cost Inflation Index for the year in which the asset is transferred bears to the Cost
Inflation Index for the year in which the improvement to the asset took place;

(v) "Cost Inflation Index", in relation to a previous year, means such Index as the Central Government
may, having regard to seventy-five per cent of average rise in the Consumer Price Index (urban) for the
immediately preceding previous year to such previous year, by notification in the Official Gazette,
specify, in this behalf.



SECA43

Definitions of certain terms relevant to income from profits and gains of business or profession.

43. In sections 28 to 41 and in this section, unless the context otherwise requires—

(1) "actual cost" means the actual cost of the assets to the assessee, reduced by that portion of the
cost thereof, if any, as has been met directly or indirectly by any other person or authority:

Provided that where the actual cost of an asset, being a motor car which is acquired by the assessee
after the 31st day of March, 1967, but before the 1st day of March, 1975, and is used otherwise than in
a business of running it on hire for tourists, exceeds twenty-five thousand rupees, the excess of the
actual cost over such amount shall be ignored, and the actual cost thereof shall be taken to be twenty-
five thousand rupees:

[Provided further that where the assessee incurs any expenditure for acquisition of any asset or part
thereof in respect of which a payment or aggregate of payments made to a person in a day, otherwise
than by an account payee cheque drawn on a bank or an account payee bank draft or use of electronic
clearing system through a bank account, exceeds ten thousand rupees, such expenditure shall be
ignored for the purposes of determination of actual cost.]



Explanation 1.—Where an asset is used in the business after it ceases to be used for scientific
research related to that business and a deduction has to be made under clause (ii) of sub-section (1)
ofsection 32 in respect of that asset, the actual cost of the asset to the assessee shall be the actual
cost to the assessee as reduced by the amount of any deduction allowed under clause (iv) of sub-
section (1) of section 35 or under any corresponding provision of the Indian Income-tax Act, 1922 (11
of 1922).

223[Explanation 1A.—Where a capital asset referred to in clause (via) of section 28 is used for the
purposes of business or profession, the actual cost of such asset to the assessee shall be the fair
market value which has been taken into account for the purposes of the said clause.]

Explanation 2.—Where an asset is acquired by the assessee by way of gift or inheritance, the actual
cost of the asset to the assessee shall be the actual cost to the previous owner, as reduced by—

(a) the amount of depreciation actually allowed under this Act and the corresponding provisions of
the Indian Income-tax Act, 1922 (11 of 1922), in respect of any previous year relevant to the
assessment year commencing before the 1st day of April, 1988; and

(b) the amount of depreciation that would have been allowable to the assessee for any assessment
year commencing on or after the 1st day of April, 1988, as if the asset was the only asset in the
relevant block of assets.



Explanation 3.—Where, before the date of acquisition by the assessee, the assets were at any time
used by any other person for the purposes of his business or profession and the Assessing Officer is
satisfied that the main purpose of the transfer of such assets, directly or indirectly to the assessee,
was the reduction of a liability to income-tax (by claiming depreciation with reference to an enhanced
cost), the actual cost to the assessee shall be such an amount as the Assessing Officer may, with the
previous approval of the Joint Commissioner, determine having regard to all the circumstances of the
case.

Explanation 4.—Where any asset which had once belonged to the assessee and had been used by him
for the purposes of his business or profession and thereafter ceased to be his property by reason of
transfer or otherwise, is re-acquired by him, the actual cost to the assessee shall be—

(/) the actual cost to him when he first acquired the asset as reduced by—

(a) the amount of depreciation actually allowed to him under this Act or under the corresponding
provisions of the Indian Income-tax Act, 1922 (11 of 1922), in respect of any previous year relevant to
the assessment year commencing before the 1st day of April, 1988; and

(b) the amount of depreciation that would have been allowable to the assessee for any assessment
year commencing on or after the 1st day of April, 1988, as if the asset was the only asset in the
relevant block of assets; or

(ii) the actual price for which the asset is re-acquired by him,

whichever is less.



Explanation 4A.—Where before the date of acquisition by the assessee (hereinafter referred to as the
first mentioned person), the assets were at any time used by any other person (hereinafter referred to
as the second mentioned person) for the purposes of his business or profession and depreciation
allowance has been claimed in respect of such assets in the case of the second mentioned person and
such person acquires on lease, hire or otherwise assets from the first mentioned person, then,
notwithstanding anything contained in Explanation 3, the actual cost of the transferred assets, in the
case of first mentioned person, shall be the same as the written down value of the said assets at the
time of transfer thereof by the second mentioned person.

Explanation 5.—Where a building previously the property of the assessee is brought into use for the
purpose of the business or profession after the 28th day of February, 1946, the actual cost to the
assessee shall be the actual cost of the building to the assessee, as reduced by an amount equal to
the depreciation calculated at the rate in force on that date that would have been allowable had the
building been used for the aforesaid purposes since the date of its acquisition by the assessee.
Explanation 6.—When any capital asset is transferred by a holding company to its subsidiary company
or by a subsidiary company to its holding company, then, if the conditions of clause (iv) or, as the case
may be, of clause (v) of section 47 are satisfied, the actual cost of the transferred capital asset to the
transferee-company shall be taken to be the same as it would have been if the transferor-company
had continued to hold the capital asset for the purposes of its business.



Explanation 7.—Where, in a scheme of amalgamation, any capital asset is transferred by the
amalgamating company to the amalgamated company and the amalgamated company is an Indian
company, the actual cost of the transferred capital asset to the amalgamated company shall be taken
to be the same as it would have been if the amalgamating company had continued to hold the capital
asset for the purposes of its own business.

Explanation 7A.—Where, in a demerger, any capital asset is transferred by the demerged company to
the resulting company and the resulting company is an Indian company, the actual cost of the
transferred capital asset to the resulting company shall be taken to be the same as it would have been
if the demerged company had continued to hold the capital asset for the purpose of its own business :
Provided that such actual cost shall not exceed the written down value of such capital asset in the
hands of the demerged company.

Explanation 8.—For the removal of doubts, it is hereby declared that where any amount is paid or is
payable as interest in connection with the acquisition of an asset, so much of such amount as is
relatable to any period after such asset is first put to use shall not be included, and shall be deemed
never to have been included, in the actual cost of such asset.

Explanation 9.—For the removal of doubts, it is hereby declared that where an asset is or has been
acquired on or after the 1st day of March, 1994 by an assessee, the actual cost of asset shall be
reduced by the amount of duty of excise or the additional duty leviable under section 3 of the
Customs Tariff Act, 1975 (51 of 1975) in respect of which a claim of credit has been made and allowed
under the Central Excise Rules, 1944.



Explanation 10.—Where a portion of the cost of an asset acquired by the assessee has been met
directly or indirectly by the Central Government or a State Government or any authority established
under any law or by any other person, in the form of a subsidy or grant or reimbursement (by
whatever name called), then, so much of the cost as is relatable to such subsidy or grant or
reimbursement shall not be included in the actual cost of the asset to the assessee :

Provided that where such subsidy or grant or reimbursement is of such nature that it cannot be
directly relatable to the asset acquired, so much of the amount which bears to the total subsidy or
reimbursement or grant the same proportion as such asset bears to all the assets in respect of or with
reference to which the subsidy or grant or reimbursement is so received, shall not be included in the
actual cost of the asset to the assessee.

Explanation 11.—Where an asset which was acquired outside India by an assessee, being a non-
resident, is brought by him to India and used for the purposes of his business or profession, the actual
cost of the asset to the assessee shall be the actual cost to the assessee, as reduced by an amount
equal to the amount of depreciation calculated at the rate in force that would have been allowable
had the asset been used in India for the said purposes since the date of its acquisition by the
assessee.

Explanation 12.—Where any capital asset is acquired by the assessee under a scheme for
corporatisation of a recognised stock exchange in India, approved by the Securities and Exchange
Board of India established under section 3 of the Securities and Exchange Board of India Act, 1992 (15
of 1992), the actual cost of the asset shall be deemed to be the amount which would have been
regarded as actual cost had there been no such corporatisation;



Explanation 13.—The actual cost of any capital asset on which deduction has been allowed or is
allowable to the assessee under section 35AD, shall be treated as 'nil’,—

(a) in the case of such assessee; and

(b) in any other case if the capital asset is acquired or received,—

(/) by way of gift or will or an irrevocable trust;

(if) on any distribution on liquidation of the company; and

(iii) by such mode of transfer as is referred to in clauses (i), (iv), (v), (vi), (vib), (xiii), (xiiib) and (xiv)

of section 47:

33[Provided that where any capital asset in respect of which deduction or part of deduction allowed
under section 35AD is deemed to be the income of the assessee in accordance with the provisions of
sub-section (7B) of the said section, the actual cost of the asset to the assessee shall be the actual cost
to the assessee, as reduced by an amount equal to the amount of depreciation calculated at the rate
in force that would have been allowable had the asset been used for the purpose of business since the
date of its acquisition;]

(2) "paid" means actually paid or incurred according to the method of accounting upon the basis of
which the profits or gains are computed under the head "Profits and gains of business or profession”;
(3) "plant" includes ships, vehicles, books, scientific apparatus and surgical equipment used for the
purposes of the business or profession but does not include tea bushes or livestock or buildings or
furniture and fittings;




(4) (i) "scientific research" means any activities for the extension of knowledge in the fields of natural
or applied science including agriculture, animal husbandry or fisheries;

(ii) references to expenditure incurred on scientific research include all expenditure incurred for the
prosecution, or the provision of facilities for the prosecution, of scientific research, but do not include
any expenditure incurred in the acquisition of rights in, or arising out of, scientific research;

(iii) references to scientific research related to a business or class of business include—

(a) any scientific research which may lead to or facilitate an extension of that business or, as the case
may be, all businesses of that class;

(b) any scientific research of a medical nature which has a special relation to the welfare of workers
employed in that business or, as the case may be, all businesses of that class;

(5) "speculative transaction" means a transaction in which a contract for the purchase or sale of any
commodity, including stocks and shares, is periodically or ultimately settled otherwise than by the
actual delivery or transfer of the commodity or scrips:

Provided that for the purposes of this clause—

(a) a contract in respect of raw materials or merchandise entered into by a person in the course of his
manufacturing or merchanting business to guard against loss through future price fluctuations in
respect of his contracts for actual delivery of goods manufactured by him or merchandise sold by him;
or

(b) a contract in respect of stocks and shares entered into by a dealer or investor therein to guard
against loss in his holdings of stocks and shares through price fluctuations; or



(c) a contract entered into by a member of a forward market or a stock exchange in the course of any
transaction in the nature of jobbing or arbitrage to guard against loss which may arise in the ordinary
course of his business as such member; [or]

(d) an eligible transaction in respect of trading in derivatives referred to in clause (ac) of section 2 of
the Securities Contracts (Regulation) Act, 1956 (42 of 1956) carried out in a recognised stock
exchange; [or]

(e) an eligible transaction in respect of trading in commodity derivatives carried out in a recognised
association, which is chargeable to commodities transaction tax under Chapter VIl of the Finance Act,
2013 (17 of 2013),

shall not be deemed to be a speculative transaction:

23a[Provided further that for the purposes of clause (e) of the first proviso, in respect of trading in
agricultural commodity derivatives, the requirement of chargeability of commodity transaction tax
under Chapter VIl of the Finance Act, 2013 (17 of 2013) shall not apply.]



Explanation 1.—For the purposes of clause (d), the expressions—

(/) "eligible transaction" means any transaction,—

(A) carried out electronically on screen-based systems through a stock broker or sub-broker or such
other intermediary registered under section 12 of the Securities and Exchange Board of India Act,
1992 (15 of 1992) in accordance with the provisions of the Securities Contracts (Regulation) Act, 1956
(42 of 1956) or the Securities and Exchange Board of India Act, 1992 (15 of 1992) or the Depositories
Act, 1996 (22 of 1996) and the rules, regulations or bye-laws made or directions issued under those
Acts or by banks or mutual funds on a recognised stock exchange; and

(B) which is supported by a time stamped contract note issued by such stock broker or sub-broker or
such other intermediary to every client indicating in the contract note the unique client identity
number allotted under any Act referred to in sub-clause (A) and permanent account number allotted
under this Act;

(i) "recognised stock exchange" means a recognised stock exchange as referred to in clause (f) of
section 2 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956) and which fulfils such
conditions as may be prescribed and notified by the Central Government for this purpose;



Explanation 13.—The actual cost of any capital asset on which deduction has been allowed or is
allowable to the assessee under section 35AD, shall be treated as 'nil’,—

(a) in the case of such assessee; and

(b) in any other case if the capital asset is acquired or received,—

(/) by way of gift or will or an irrevocable trust;

(if) on any distribution on liquidation of the company; and

(iii) by such mode of transfer as is referred to in clauses (i), (iv), (v), (vi), (vib), (xiii), (xiiib) and (xiv)

of section 47:

33[Provided that where any capital asset in respect of which deduction or part of deduction allowed
under section 35AD is deemed to be the income of the assessee in accordance with the provisions of
sub-section (7B) of the said section, the actual cost of the asset to the assessee shall be the actual cost
to the assessee, as reduced by an amount equal to the amount of depreciation calculated at the rate
in force that would have been allowable had the asset been used for the purpose of business since the
date of its acquisition;]

(2) "paid" means actually paid or incurred according to the method of accounting upon the basis of
which the profits or gains are computed under the head "Profits and gains of business or profession”;
(3) "plant" includes ships, vehicles, books, scientific apparatus and surgical equipment used for the
purposes of the business or profession but does not include tea bushes or livestock or buildings or
furniture and fittings;




Explanation 2.—For the purposes of clause (e), the expressions—

(/) "commodity derivative" shall have the meaning as assigned to it in Chapter VIl of the Finance Act,
2013;

(i) "eligible transaction" means any transaction,—

(A) carried out electronically on screen-based systems through member or an intermediary,
registered under the bye-laws, rules and regulations of the recognised association for trading in
commodity derivative in accordance with the provisions of the Forward Contracts (Regulation) Act,
1952 (74 of 1952) and the rules, regulations or bye-laws made or directions issued under that Act on a
recognised association; and

(B) which is supported by a time stamped contract note issued by such member or intermediary to
every client indicating in the contract note, the unique client identity number allotted under the Act,
rules, regulations or bye-laws referred to in sub-clause (A), unique trade number and permanent
account number allotted under this Act;

(iii) "recognised association" means a recognised association as referred to in clause (j) of section 2 of
the Forward Contracts (Regulation) Act, 1952 (74 of 1952) and which fulfils such conditions as may be
prescribed and is notified by the Central Government for this purpose;



Explanation 13.—The actual cost of any capital asset on which deduction has been allowed or is
allowable to the assessee under section 35AD, shall be treated as 'nil’,—

(a) in the case of such assessee; and

(b) in any other case if the capital asset is acquired or received,—

(/) by way of gift or will or an irrevocable trust;

(if) on any distribution on liquidation of the company; and

(iii) by such mode of transfer as is referred to in clauses (i), (iv), (v), (vi), (vib), (xiii), (xiiib) and (xiv)

of section 47:

33[Provided that where any capital asset in respect of which deduction or part of deduction allowed
under section 35AD is deemed to be the income of the assessee in accordance with the provisions of
sub-section (7B) of the said section, the actual cost of the asset to the assessee shall be the actual cost
to the assessee, as reduced by an amount equal to the amount of depreciation calculated at the rate
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furniture and fittings;
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(6) "written down value" means—

(a) in the case of assets acquired in the previous year, the actual cost to the assessee;

(b) in the case of assets acquired before the previous year, the actual cost to the assessee less all
depreciation actually allowed to him under this Act, or under the Indian Income-tax Act, 1922 (11 of
1922), or any Act repealed by that Act, or under any executive orders issued when the Indian Income-
tax Act, 1886 (2 of 1886), was in force:

Provided that in determining the written down value in respect of buildings, machinery or plant for
the purposes of clause (ii) of sub-section (1) of section 32, "depreciation actually allowed" shall not
include depreciation allowed under sub-clauses (a), (b) and (c) of clause (vi) of sub-section (2) of
section 10 of the Indian Income-tax Act, 1922 (11 of 1922), where such depreciation was not
deductible in determining the written down value for the purposes of the said clause (vi);

(c) in the case of any block of assets,—

(/) in respect of any previous year relevant to the assessment year commencing on the 1st day of
April, 1988, the aggregate of the written down values of all the assets falling within that block of
assets at the beginning of the previous year and adjusted,—

(A) by the increase by the actual cost of any asset falling within that block, acquired during the
previous year;

(B) by the reduction of the moneys payable in respect of any asset falling within that block, which is
sold or discarded or demolished or destroyed during that previous year together with the amount of
the scrap value, if any, so, however, that the amount of such reduction does not exceed the written
down value as so increased; and



(C) in the case of a slump sale, decrease by the actual cost of the asset falling within that block as
reduced—

(a) by the amount of depreciation actually allowed to him under this Act or under the corresponding
provisions of the Indian Income-tax Act, 1922 (11 of 1922) in respect of any previous year relevant to
the assessment year commencing before the 1st day of April, 1988; and

(b) by the amount of depreciation that would have been allowable to the assessee for any
assessment year commencing on or after the 1st day of April, 1988 as if the asset was the only asset
in the relevant block of assets,

so, however, that the amount of such decrease does not exceed the written down value;

(i) in respect of any previous year relevant to the assessment year commencing on or after the 1st
day of April, 1989, the written down value of that block of assets in the immediately preceding
previous year as reduced by the depreciation actually allowed in respect of that block of assets in
relation to the said preceding previous year and as further adjusted by the increase or the reduction
referred to in item (/).



Explanation 1.—When in a case of succession in business or profession, an assessment is made on the
successor under sub-section (2) of section 170 the written down value of any asset or any block of
assets shall be the amount which would have been taken as its written down value if the assessment
had been made directly on the person succeeded to.

Explanation 2.—Where in any previous year, any block of assets is transferred,—

(a) by a holding company to its subsidiary company or by a subsidiary company to its holding
company and the conditions of clause (iv) or, as the case may be, of clause (v) of section 47 are
satisfied; or

(b) by the amalgamating company to the amalgamated company in a scheme of amalgamation, and
the amalgamated company is an Indian company,

then, notwithstanding anything contained in clause (1), the actual cost of the block of assets in the
case of the transferee-company or the amalgamated company, as the case may be, shall be the
written down value of the block of assets as in the case of the transferor-company or the
amalgamating company for the immediately preceding previous year as reduced by the amount of
depreciation actually allowed in relation to the said preceding previous year.

Explanation 2A.—Where in any previous year, any asset forming part of a block of assets is transferred
by a demerged company to the resulting company, then, notwithstanding anything contained in
clause (1), the written down value of the block of assets of the demerged company for the
immediately preceding previous year shall be reduced by the written down value of the assets
transferred to the resulting company pursuant to the demerger.



Explanation 2B.—Where in a previous year, any asset forming part of a block of assets is transferred
by a demerged company to the resulting company, then, notwithstanding anything contained in
clause (1), the written down value of the block of assets in the case of the resulting company shall be
the written down value of the transferred assets of the demerged company immediately before the
demerger.

Explanation 2C.—Where in any previous year, any block of assets is transferred by a private company
or unlisted public company to a limited liability partnership and the conditions specified in the proviso
to clause (xiiib) of section 47 are satisfied, then, notwithstanding anything contained in clause (1), the
actual cost of the block of assets in the case of the limited liability partnership shall be the written
down value of the block of assets as in the case of the said company on the date of conversion of the
company into the limited liability partnership.

Explanation 3.—Any allowance in respect of any depreciation carried forward under sub-section (2)
of section 32 shall be deemed to be depreciation "actually allowed".



Explanation 4.—For the purposes of this clause, the expressions "moneys payable" and "sold" shall
have the same meanings as in the Explanation below sub-section (4) of section 41.

Explanation 5.—Where in a previous year, any asset forming part of a block of assets is transferred by
a recognised stock exchange in India to a company under a scheme for corporatisation approved by
the Securities and Exchange Board of India established under section 3 of the Securities and Exchange
Board of India Act, 1992 (15 of 1992), the written down value of the block of assets in the case of such
company shall be the written down value of the transferred assets immediately before such transfer.
Explanation 6.—Where an assessee was not required to compute his total income for the purposes of
this Act for any previous year or years preceding the previous year relevant to the assessment year
under consideration,—

(a) the actual cost of an asset shall be adjusted by the amount attributable to the revaluation of such
asset, if any, in the books of account;

(b) the total amount of depreciation on such asset, provided in the books of account of the assessee
in respect of such previous year or years preceding the previous year relevant to the assessment year
under consideration shall be deemed to be the depreciation actually allowed under this Act for the
purposes of this clause; and

(c) the depreciation actually allowed under clause (b) shall be adjusted by the amount of
depreciation attributable to such revaluation of the asset.



Explanation 7.—For the purposes of this clause, where the income of an assessee is derived, in part
from agriculture and in part from business chargeable to income-tax under the head "Profits and
gains of business or profession", for computing the written down value of assets acquired before the
previous year, the total amount of depreciation shall be computed as if the entire income is derived
from the business of the assessee under the head "Profits and gains of business or profession" and
the depreciation so computed shall be deemed to be the depreciation actually allowed under this Act.



Special provision for full value of consideration in certain cases. \

50C. (1) Where the consideration received or accruing as a result of the transfer by an
assessee of a capital asset, being land or building or both, is less than the value adopted or
assessed or assessable by any authority of a State Government (hereafter in this section
referred to as the "stamp valuation authority") for the purpose of payment of stamp duty in
respect of such transfer, the value so adopted or assessed or assessable shall, for the
purposes of section 48, be deemed to be the full value of the consideration received or
accruing as a result of such transfer :

Provided that where the date of the agreement fixing the amount of consideration and the
date of registration for the transfer of the capital asset are not the same, the value adopted
or assessed or assessable by the stamp valuation authority on the date of agreement may be

\tiken for the purposes of computing full value of consideration for such transfer: J




Provided further that the first proviso shall apply only in a case where the amount of
consideration, or a part thereof, has been received by way of an account payee cheque or
account payee bank draft or by use of electronic clearing system through a bank account,
on or before the date of the agreement for transfer:

Z5a[Provided also that where the value adopted or assessed or assessable by the stamp
valuation authority does not exceed one hundred and five per cent of the consideration
received or accruing as a result of the transfer, the consideration so received or accruing as
a result of the transfer shall, for the purposes of section 48, be deemed to be the full value
of the consideration.]

(2) Without prejudice to the provisions of sub-section (1), where—

(a) the assessee claims before any Assessing Officer that the value adopted or assessed or
assessable by the stamp valuation authority under sub-section (1) exceeds the fair market
value of the property as on the date of transfer;

(b) the value so adopted or assessed or assessable by the stamp valuation authority under
sub-section (1) has not been disputed in any appeal or revision or no reference has been
made before any other authority, court or the High Court,



the Assessing Officer may refer the valuation of the capital asset to a Valuation Officer and
where any such reference is made, the provisions of sub-sections (2), (3), (4), (5) and (6) of
section 16A, clause (i) of sub-section (1) and sub-sections (6) and (7) of section 23A, sub-
section (5) of section 24, section 34AA, section 35 and section 37 of the Wealth-tax Act, 1957
(27 of 1957), shall, with necessary modifications, apply in relation to such reference as they
apply in relation to a reference made by the Assessing Officer under sub-section (1) of section
16A of that Act.

Explanation 1.—For the purposes of this section, "Valuation Officer" shall have the same
meaning as in clause (r) of section 2 of the Wealth-tax Act, 1957 (27 of 1957).

Explanation 2.—For the purposes of this section, the expression "assessable" means the price
which the stamp valuation authority would have, notwithstanding anything to the contrary
contained in any other law for the time being in force, adopted or assessed, if it were referred
to such authority for the purposes of the payment of stamp duty.

(3) Subject to the provisions contained in sub-section (2), where the value ascertained under
sub-section (2) exceeds the value adopted or assessed or assessable by the stamp valuation
authority referred to in sub-section (1), the value so adopted or assessed or assessable by such
authority shall be taken as the full value of the consideration received or accruing as a result of
the transfer.
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